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| CIRCUIT COURT OF THE UNITED STATES, 


Southern District of New York. 





f THOMAS A EDISON, 


—SS 


Complainant, 
— against —— __IN EQUITY. 


EZRA T. GILLILAND and JOHN C. TOMLINSON, 


i-inr 
= - = ew SSS 


Defendants. 
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| 70 THE HONORABLE, THE JUDGES OF THE CIRCUIT COURT OF THE UNITED STATES 
WITHIN AND FOR THE SOUTHERN DISTRICT OF NEW YORK, SITTING IN EQUITY: - 


i THOMAS A. EDISON of. Orange, New Jersey and a citizen of the 
| Spate of New Jersey, brings this, his Bill of Complaint, against Ezra T. 


Gilliland and John C. Tomlinson, of New York City, and citizens of the 


State of New York, and thereupon your orator complains and says: 


1. That this is a suit of a civil nature in equity where the 


matter in dispute exceeds, exclusive of interest and costs, the sum and 


velue of Two thousand dollars, in which there is a controversy between 


—s 


a citizen and resident of the State of New Jersey, on the one part, and 


| citizens and residents of the State of New York, on the other part. 


Dre That your orator is a citizen of the State of New Jersey, 


se a SS SS 


| acd resides in the town of Orange, County of Essex, in said State, 





| 3. That the defendants, as your orator is informed and believes, 
| 2 citizens of the State of New York, and reside in the City, county 


|, aud State of New York. 


4, That for many years last past your orator has been an in- 

| veator in electrical and other fields of scientific research and has 

| maintained, at various places, at different times, laboratories or work- 
| eiitiee where it has been his custom to carry on his experiments and to 


| make _od perfect his inventions, and that, in the prosecution of his 
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ship as well as interest, and have given to him their faithful devotion 
and have received his confidence and favor in return; that during the 


past fifteen years your orator has, in the manner described, made and 





perfected many inventions which have been put upon the market by the 
means of incorporated companies and otherwise, and it has been the prac- 
tice of your orator at such times to reward such persons as had assisted 
| hin, poe En the making of the inventions and the exploitation of the 
SUS THOSS, by the allotment and delivery to them of stock, in lieu of 


salary or other compensation, 


ye That the defendant, Gilliland, was, during the three years 
prior to the month of July, 1888, a confidential agent and friend of your 
‘ orator; that prior to that time he was in the sures of the American 
| Ball Telephone Company in the City of Boston, State of Massachusetts, 
-ad was receiving a salary of Five thousand dollars a year; that your 
7 _ orator urged him to come into his employ and by way of inducement, guar- 
i to the said Gilliland that in his, your orator’s employ he.would 


| receive 4 larger sum annually than his salary then amounted to, for a 
|period of five years; that the said Gilliland thereupon accepted the 
| 


y of fer of your orator and went into his employ and has since the date 
t 


| thereof down to the month and year aforesaid received, through the in- 
| 7 


|strumentality of your orator, a larger income, annually, than the salary 
j * 





ll woich he was receiving at the time that he entered as aforesaid into 
| 
| your orator’s employ. 


| \\ 
ie 
| 
| 
| 


6. That your orator made the acquaintance of the defendant, 


Tomlinson, about five years ago; that the latter was then an attorney 





d csunsellor at law practicing his profession in the City of New York, 
t having an inconsiderable business and earning a very small income in 


his crofession: that the defendant, Tomlinson, and your orator at once be 


f . 
|came very close personal friends and your orator conceived the desire 
} 


to and purpose to confer all possible benefits upon said Tomlinson so as to 
I | 
|; vance his position .in his profession and increase his income; that 


ar crator used his influence, therefore, in procuring for said Tomlinson 
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retainers from the various companies in which your orator was then di- 


_ rector or stockholder, and your orator’s efforts in that direction were 


successful to such an extent, that in the month of June, 1888, the said 
Tomlinson was receiving an anuual retainer from each one of most, if not 


all, of such companies, the total of such retainers amounting annually 


| to a very large sum or income; that in addition to the retainers thus 


secured to the said Tomlinson, your orator appointed the said Tomlinson 


' his personal and confidential counsel and adviser, and placed him upon 





| the list of personal assistants and friends whom your orator was in the 


| habit of rewarding for services in the: manner described above in the 


fourth paragraph of this Bill of Complaint. 


Wen That during the past three years and more your orator has 


been experimenting with certain apparatus known as the phonograph and 
| has during that period applied for and obtained Letters Patent for the 
same in the United States of America, Canada and other countries, that 


on or about the 8th day of October, 1887, he caused to be organized under]. 


the Laws of the State of New Jersey @ corporation called The Edison 


‘honograph Company, with a capital. stock of One million two hundred 


' thousand dollars ($1, 200,000.] divided into Twelve thousand [12, 000] 


shares of One hundred dollars [$100.] each and on the 28th day of October, 
1887, caused to be transferred to the said Company certain of his patents 


nd iuventions relating to phonographs, and received in payment therefor. 


i 


sleven thousand nine hundred and sixty [11,960] shares of its capital @™+ 


UL 


stock, fully paid, a portion of which stock, to wit: Seventeen hundred: || 


and fifty [1,750] shares, he afterwards parted with, in the manner as 


_.llesed above, by allotting and giving the same to his assistants, in- 





cluding the defendants, Gilliland and Tomlinson 


Sis That on or about the 28th day of October, 1887, a contract 
.ereinafter called the Gilliland Agency Contract, was entered into between 


-ne said Edison Phonograph Company and the defendant, Gilliland, whereby 


the said Gilliland was made the agent of the said Company for the sale 
of Phonographs throughout the United States of America and Canada; that 


| a copy of such contract is annexed hereto, marked “A”, and is made a 
\ Ramee nd 4, il 
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4, 
of this Bill of Complaint; that the same was made by the directors of 
the Edison Phonograph Company at the request of your orator who was the 
holder of almost the entire capital stock of the said Company; that no 
consideration was paid by the said Gilliland for the same; that no sales 
of phonographs were ever made by said Gilliland under the said contract | 
ch civate bait he anid Sonica’ oe bj cre ar 


that the relations between || 


iin CeiaDeokiad 
and ent the said Gilli 


the pleasure of his principal, your orator; 
your orator and the defendant, Gilliland; were of such a confidential | 
character as impressed upon each and every transaction between them the | 
understanding and Hates tens that the defendant, Gilliland, should hold 
all rights acquired by him subject to the absolute control of your ora- 
tor, and it was stated and agreed between your orator and the said 

Silliland that the latter should always make and hold his contracts of. 


like nature subject to the control of your orator. 


9, That in or about the month of May, 1888, the defendants, 
Jilliland and Tomlinson jointly agreed with your orator and undertook, 
as theagents and counsel of your orator, to negotiate and carry through 
the sale of your orator,s stock in the Edison Phonograph Company; that 
the possibility mwa sale was suggested to your orator by his said 
agents; that your orator was reluctant to sell his stock in the said 
Company, but that he was persuaded by his said agents that an advanta- 
seous sale could be made by them; that your orator therefore authorized 
his said agents to enter upon negobiationn for the sale of the same and 
cutee upon his various assistants, to whom he had given stock as afore- 
said, in the said Company [including the said defendants], to send their 
stock to him, so that the same might be sold along with and benefit 
equally with the stock held and owned by himself; that ail of such 
stock, including defendants’, was sent to him and awaited in his hands 
the negotiations being ‘carried on by his said agents; that the said | 
agents succeeded in bringing about a sale of the stock, owned and con- 
srolled, as aforesaid, by your orator, to one Jesse H. Lippincott for 
the sum of Five hundred thousand dollars [$500,000.] upon certain terms 


and conditions, all of which will more fully and at large appear in a 
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5D. 
written contract executed between the said. Lippincott and your orator, 


on the 28th day of June, 1888. 


10. That during the progress of the negotiations for the sale 
of the said stock and as a part thereof the said Gilliland and Tomlinson 
also negotiated with the said Lippincott a sale of the said Giliiland 
agency contract, and included a sale of the same as a condition in the 
negotiations respecting a sale of said stock; that the said negotiations 
for the sale of your orator’s stock and said Gilliland’s contract were 
carried on by defendants, at the same time and the sale of both stock 
and contract consummated on the same day; that pending the said negotia- 
tions, the defendants informed your. orator ‘of their intention to sell 
the said Gilliland agency contract for the sum of Two hundred ani fifty 
thousand dollars [$250,000.], in stock, ina company intended to be 
organized by said Lippincott for the purpose of acquiring the phonograph 
patent rights for the United States of America, but these defendants at 
the sametime representedto yourorator that the stock aforesaid, to be 
received by them under agreement, for the said Contract, was of uncertain 
value and would not exceed under the most favorable circumstances a cash 
value of Seventy-five thousand dollars [($75,000.], whereas, the fact is, 
that at the time of such representation, the defendants knew the same to 
be untrue and knew that they then held an additional agreement contempo- | 
raneous with the agreement between your orator and the said Lippincott, 
that if the sale of both said Edison phonograph stock and Gilliland 
contract should be successfully accomplished, he would repurchase from 
then, at their option, the said Two hundred and fifty thousand dollars 
($250, 000.] of stock at par; that. the defendants concealed from your 
orator such additional agreement ith sald Lippincott, and your orator 
#aS not aware, at the time of his signing and executing the said apree- 
ment with Lippincott that, as a part of the same transaction, the defend- 
ants were to receive the said Two hundred and fifty thousand dollars 
($250, 000.] of stock, with an option to sell the same to said Lippincott 
for cash, dollar for dollar; that your orator, if he had known the facts 


aroresaid, would not have executed the agreement aforesaid, and the 
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defendants well knew that he would not have done so; and your orator 
charges that the defendants concealed the facts in the premises from 

your orator, well knowing that if your orator knew the facts aforesaid, 
he would have demanded a larger sum for shis stock in the Edison Phono- | 
graph Company, and would thus have imperiled the sale of said Gilliland 


Agency contract, tach was of erg fitla value a- eo entty Chao 


11 That the said Efonineott ide. as your orator is informed 
and believes, paid over to the defendants, the entire sum of Two hundred 
and fifty thousand dollars [$250,000.], in addition to the amounts paid | 
by him. to your orator, and that the defendants in equity and good con- 


science hold such sum of money to the use and benefit of your orator. 


IN CONSIDERATION WHEREOF your orator prays that the defendants 
herein may be severally decreed to account to your orator for all sums 
of money, and other things of value, received by them as agents of your 
orator, or while acting or negotiating as hereinbefore alleged and set 
forth, as agents of your orator, and to pay over unto your orator the 
amcunts and things so acquired by them, which, upon the findings of a 
master or by the verdict of a jury upon a feigned issue to be hereafter 
awarded, or otherwise, may appear just and proper, by reason of the pre- 
mises. 


And your orator further prays that he may have such other and 


further relief in the premises as may be just and equitable. 

And for as much as your orator can have no adequate relief except © 
in a court of equity, to the end therefore that the said defendants may | 
show if they can, why your orator should not have the relief hereby 
prayed and may, according to their best and utmost knowledge, remembrance, 
information and belief, full, true, direct answers make to the premises 
and to all ‘tie several matters hereinabove stated and charged, specifi- 
cally, as if severally and separately interrogated as to each and every 
of such matters, but not upon oath, which is hereby expressly waived. 

May it please your Honors. to grant unto your orator a writ of 


subpoena directed to the defendants above named, commanding them and eagh 


of them to appear and answer the premises, and to do, receive, antyabdd@ilc 
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being duly sworn deposes and says as follows: that he resides in the 





| 

| 
Le 
i} 
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| by whatsoever to Your Honors may seem meet in the premises, 





1 
| 
i 
| 
1 


li 
1 
1 


| 
d 


| 
| 
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And your orator will ever pray, &c. 


(292) CS Ke Bm 


Solicitoryfor Complainant. 


UNITED STATES OF AMERICA; 
DISTRICT OF NEW JERSEY \ gg. 
COUNTY OF ‘ESSEX. 
THOMAS A. EDISON, 


town of Orange, State of New Jersey; that he is the complainant herein; 
that he has read the foregoing Bilt of Complaint and knows the contents 
thereof; that the same is true to his own knowledge, except as to those 


matters therein stated to be alleged on information and belief, and that 





as to those matters, he believes it to be true. 


Subscribed and sworn to before me A ay ae i ae le 


this “O#K day of May, 1889, 


(ae OO. Moewelt SPILL 
LhtcleH Hots Corn hs 
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AGREEMENT made this 28th day of October, 1887, between 


Se 


the EDISON PHONOGRAPH COMPANY, 8 corporation organized and existing under 


eT 


the laws of the State of New Jersey, and hereinafter called the “Company”, | 


ee 
SSS 


party of the first part, and EZRA T. GILLILAND, of the City and State of 


| New York, party of the second part. 


WHEREAS the Company, pursuant. to a certain contract made between 
it and Thomas A. Edison, and dated the 28th day of October, 1887, has 
become possessed for the United States and Dominion of Canada of all the 
inventions of the said Edison relating to phonographs, and is entitled to 
| receive any new inventions or improvements he may make relating thereto 
within five years from the date thereof, and he the said Edison has 
agreed to manufacture and deliver to the Company phonographs and the 
Supplies necessary therefor in such numbers and quantities as may be 
| required, at actual cost of manufacture plus twenty per cent., cost of 
 cenureetire having been fixed at the actual cost of labor and material 
| and general expense; all of which will more fully appear from the said : 


agreement, to which for greater particularity reference is hereby made, 


AND WHEREAS the Company have decided not to.sell phonographs to 


st = 


ox to deal directly with the general public, but on the contrary to 
! 


| make all their sales through one general agent, and to that end are de-- 


——— ee 


sirous of securing the services of the said Gilliland, 


NOW THEREFORE IT IS AGREED AS FOLLOWS. 


~ 


FIRST: - The Company hereby constitutes and appoints upon the 
terms and conditions herein mentioned, the said Ezra T. Gilliland, its 
seneral Agent for the sale of said phonographs and supplies in the United 
~vates of America and the Dominion of Canada, and agrees that it will not 


| sell, permit or authorities the sale of the said phonographs and the sup- 
| plies therein, save and except meUER! tie said Gilliland, or such sub- 
j egent Or persons as he may appoint or employ; and further agrees to 
| garnish and supply to the said Gilliland and such sub-agents as he may 
| 
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appoint, phonographs and supplies in such numbers and quantities as may ‘\ | 
be ordered by the said Gilliland from the said Company, as may be re- 
quired to meet the general demand for the same, and the said Gililand 
hereby recognizes and concedes the validity of all patents now or here- 
after to be owned by the Company, and that they are respectively good 
and valid patents for seventeen years from their date, and agrees that 
he will not contest or dispute the same, and further agrees that neith- 
er he nor his sub-agents will purchase any phonographs or supplies save 
from the said Company, nor deal in any save such as are manufactured 
under the authority of the Company. Any violation of this clause 
shall give the Company the right to terminate the agency of the person 


so violating it. | 


SECOND: - The price at which said articles shall be delivered 


to the said Gilliland for sale shall be fixed as follows: To the 





actual cost thereof to the said Company, as fixed in the contract be- 
tween the Company and the said Edison, hereinbefore referred to, shall 
be added twenty per centum of such cost to be paid as royalty to the 


saic Edison. To the total sum thus obtained the Company, as profit 





to itself shall be allowed to add thirty-five per centum thereof. 

The difference between this sum and the price to be charged the public 
- shall be allowed and paid to the said Gilliland and his sub-agents as _ 
commissions, and to meet all the expenses of selling and introducing 


the article aforesaid. Fifteen per centum of the cost of such phono- 





| 

graphs and supplies to the said Gilliland he is to be allowed to per- 
| sonally retain as compensation for his services, and to meet his ex- 

pense as general agent. The difference between such cost, plus fif- 
teen per centum allowed him, as aforesaid, and the price at which said 
phonographs.and supplies are to be sold to the public, shall go to 

| compensate and defray the expenses of the different sub-agents to be 

appointed by the said Gilliland or the Company throughout the U. S. 


_ and Canada. Said Gilliland shall be personally responsible for the 





. payucnt to the Company for all. phonographs or supplies delivered to 
, | Raymond R. Wile 
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| supplies shall be fixed, in the first instance, by the Company, at $8. 
for each phonograph, and for supplies, at a price obtained by adding to 


' the cost of such supplies to the said Gilliland and the profit to be al- | 


' sation to the said Gilliland, but Shall be deducted from the discounts | 


3. 


him or his sub-agents by his direction, and shall pay or cause to be 
paid to the Company the price thereof within thirty days after the ship-~ 


| ment from the factory. 


THIRD: - The price to be charged the public for phonographs and 





lowed him, twenty-five per centum of the total of such cost and the 
| profit, and no departure shall be made therefrom, but on the contrary, 
_ such prices shall be uniformly maintained, unless modified as hereinafter 


| provided, Should the said Gilliland or the Company, at any time, be of 


the opinion that the sale of phonographs would be increased, or the prof- 
its to the Company or its agents enlarged, by the modification of the 
prices as originally fixed, or as subsequently altered as hereinafter 


provided, and should the parties hereto be unable to agreeras to such 


| modification, then at the request of either party, it shall become the 


duty of each to select some disinterested person, with the right of the 


two so selected to-nominate a third; the three so appointed to con- 


stitute a Board of Arbitration, to whom shall be submitted the question 


of what modification should be made in the price of said phonograph or 
supplies to the public, if. any, and the decision of such Board shall be 
binding upon each party hereto, and the selling price to the public shall| 
thereafter be fixed at such amount as may have been decided upon and 
recommended by the said Board, provided, however, that such prices shall 


never be reduced below a point that will permit a discount to sub-agents 





of thirty per centum on all phonographs and fifteen per centum on all 
supplies, and any reduction that may be made shall in no way reduce the 


prc-it to the Company, as herein mentioned, nor the commission or compen- 





to oe allowed to be made by his or the Company’s sub-agents. 


FOURTH:- The said Gilliland agrees to devote his time and 


energies to the introduction and sale of the said phonographs, and too. wi. 
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meet or cause to be met all expense and charges incurred or to be in- 
curred in effecting such sale, or necessary to the promotion thereof, 
and shall always keep on hand a sufficient number of phonographs and a 
sufficient amount of supplies to meet the requirements of his business. 
Within one year from the time when the Company is ready to deliver to 
the said Gilliland phonographs capable of and adapted to general use, in 
such quantities as may be required by him to meet the demands of said 
business, he will appoint in the Capital of each State or, at his age 
tion, tn. such City in each State as has the largest population, or ” 
the best commercial centre, and also in Montreal and Toronto in the 
Dominion of Canada, agents for the sale of said phonographs, which 
agents shall be by him severally required to carry a sufficient number 
of instruments to meet the demands of their respective territories, and 
to employ a sufficient number of sub-agents to properly develop the busi 
ness therein, and should the said Gilliland fail so to do, or should at 
any time a period of six months elapse in which such an agency should 
fail to be maintained in each of said cities, then, and in such case,’ | 
the Company shall have the right to appoint agents for such territory 

as is unoccupied. But on all sales made by such agents, so appointed 
by the Company within such territory, the said Gilliland shall be en- 
titled to receive the same percentages as on the sales made by agents of 
his own appointment, provided, however, he becomes responsible for all 
instruments shipped such agents, and guarantees to the Company payment 


\ 
therefor. 


FIFTH: - Annexed hereto and marked “Exhibit A” is a list of the | 





agencies to be established by the said Gilliland, with a statement of 

the territories to be included by said agencies, respectively, and the 
estimated number of Phaneerapns vo be sold by or through such SEENEL ERs 
respectively, within one year tion such vine as. the Coney is ready and 
able to supply such agents, respectively, with commercial instruments. 
And all contracts made by said Gilliland with agents to be appointed for 


the territories mentioned in said Exhibit, shall provide that in @agedR Wile 
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within said year such agents, or any of them, fail to sell within said 
territories, respectively, the number of phonographs so estimated 
should be sold, the Company shall have the right, through said Gilli- 
land, to terminate and cancel such agencies making such failure, and 
should the said Gilliland through all his sub-agents in the U. S. and 
the eaters oe of Canada within said years sank Rg than seventy sie 
per ventun of eh total number of phonographs SO — should be 
sold in the entire U. S. of Kieeies and ‘tt PoOREAs OD of Canada, in the 
said Exhibit, the Company shall have the right to terminate and cancel 
his general agency and to appoint another general agent. The Company 
will not, however, exercise the right to terminate either the general 
agency of the said Gilliland, or the agencies of his sub-agents, for 
any such failure, if they are satisfied that és failure has not been. 


due to any neglect or want of proper effort on the part of said Gilli- 





| land, or such sub-agent, but is owing to causes over which the said 
Gilliland, or his agents, have no control, such = want of demand for 
or utility of the said phonograph, and the Company shall have no right 
or power to terminate the agency of the said Gilliland, or any of his 
sub-agents, provided any. such failure has been due to the inability on 
the part of the Company to meet the orders of the said Gilliland, or 


of said sub-agents. 


SIXTH: - After the expiration of said year, the said Gilliland 
and the Company shall decide upon the number of phonographs which, for 


the ensuing year, should be sold by the various sub-agents in their 





respective territories, by proper efforts and exertion on their part, | 
and also eins number oe phone ABtE should, for Satd year, be sold 
vithin the entire U. S. and Dominion of Canada. In estimating such 
lumoer, there shall be taken into sont Gerenton the sales made for 

the previous year, and the general favor with which said phonographs 
nave been received, and the demand for the same, In case the parties 

? hereto are unable to agree upon either the total number of union “iow 

| for the ensuing year, should fies made in the emp U. S. and Canada, 
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or the number of sales which should be made by the different sub-agents 
in their respective a each of the parties hereto shall select 
one arbitrator, and these two a third, to whom these questions shall be 
submitted for decision, and their decision upon the same shall be final | 
and binding upon the parties hereto, and such sub-agents as have been ap- 
pointed by the parties of the second part. When such amounts have been 


so agreed upon or fixed as aforesaid, the said Gilliland shall require 





| of each of his sub-agents, as a condition for the continuance of their — 
|) agency, that they shall sell within the coming year, within their re- 

| spective territories phonographs equal in number to the amount so fixed 
or agreed upon, and the said Gilliland as a condition of the continuance 
' of his agency shall be required to sell within such year seventy-five 

: per centum of such number of phonographs as have been fixed as the prope: 
| amount to be sold within the U. S. and the Dominion of Canada. Every 

| year thereafter for a period of five years the number of phonographs re- 


| quired to be sold by each sub-agent, within his respective territory, 





| and by the said Gilliland as general agent, shall be increased ten per 

centum, and in case the said Gilliland or any ofthis sub-agents should 

? | fail to sell such number, the Company shall have the right to lerninate | 
| the agency of the said Gilliland, or of such sub-agents as fail so to 


ao ‘ 


SEVENTH: - The said Gilliland shall be and remain the general 
agent of the Company pursuant to the provisions of this contract, so 
long as the number of phonographs required to be sold by him yearly, 
are so sold, and so long as he shall pay ‘and continue to pay for all 
phonographs delivered to him, or to others by his directions, as herein- 
before provided, Should he fail so to do, then, the Company, upon 
— days’ notice in writing to him, may terminate and cancel his gen- 


era. agency, He shall have full power to appoint and remove all sub- 





agents, and shall determine and allot their territory, but if any terri- 
tory be allotted different from'the allotment made in the Exhibit A 


| | | hereunto annexed, the Company shall have the right to determine ,the 
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| number of phonographs to be sold within such territory, and, having so 


determined, all the provisions of this agreement, as to sales within 


defined territory, shall apply to the territory so modified. : In case 
any sub-agents appointed by the said Gilliland do not sell the number 

of instruments hereby required ‘to be sold within their territory, the 
Sompany, in the first instance, in order to preserve proper control by ~ 
the said Gilliland over his sub-agents, shall, in case they desire the 
removal of such sub-agents and the cancellation of their agencies, re-. 
juest the said Gilliland to so remove such agent and cancel such agency. 
In case the said Gilliland fails so to do within thirty days after such 
request, the Company shall have the right and power to remove such sub- 
agent and to demand of said Gilliland that another agent be appointed in 
his stead, and should the said Gilliland, within sixty days, fail to ap- 
point such new agent, the Company shall have the right and authority so 


to do. Such subeagents as do sell within their territory the number | 


i 


| required as herein provided to be sold by them, the Company shall have 


| no right or authority to remove, or request or demand the removal thereof | 


KIGHTH: - Should the general agency of the said Gilliland be 
terminated at any time, pursuant to the provisions of this agreement, or 
in case of its termination by his death, the Company shall pay to the 
said Gilliland, or his personal representatives, such an amount as would 
properly represent the value of his agency, reference being had to the 
money actually invested by him in the establishment of seanciliee and the 
introduction and sale of phonographs, and the time he has devoted there- | 
to, and the profits derived by him-yearly therefrom. “it the parties in 
interest cannot agree Be to such amount, each shall select an arbitrator, 
these two-a third, to whom the question shall be submitted, and whose 


decision shall be final. 
IN WITNESS WHEREOF the parties hereto have here- 


unto set their hands and seals the day and year first above written. 


Then follows Exhibit A, referred to herein. Raymond R. Wife 
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Es CIRCUIT COURT OF THE UNITED STATES 
: SOUTHERN DISTRICT OF NEW YORK. 
| Thomas A. EQison : 
= ; Compla inent ; P4 
14 | : 
i® against : IN EQUITY. 
| , : 
Ezra T. Gilliland and John C. Tom: 
4 Linson, , : 
l Defenders. : 
I 
3 The joint and several demurrer of 
Br Ezra T. Gilliland and John C. Tomlinson 
e —_ 
j to the bill of canplaint exhibited 
‘* against them in this cause by the 


, ee 


above named Thomas A. Edison, as complainant. 


i= n a 

ye a — 
Lee og 
: al 


These defendants, by protestation, not confessing 


or admitting all or any of the matters and things in the 


45, 


plaintiff's bill of canplaint cmtained to be true in such 


manner and form as the same are therein set forth, alleged 
and contained, do jointly and each for himself doth sever- 
| ally demur to the said bill, and for causes of demurrer, 


show: = 


+ FIRST: That the said canplaint hath not in and by his 
said bill made or stated such a Case as entitled him, in 
a Court of Beatty, tO any aigeovesy oi answer foow ts de- 
ae fendants, or either ae Dhan. or to any relief aainst 


them, or @ither of them, as to the matters contained in the 





said bill or any of such Matters. Raymond R | 
rw Research Libr a 
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SECOND: That it appears by the said bill that the same 


is exhibited seretend, thy Hn endenke Sqindly for Diekiney | 
matters and ee in several whereot, as appears by the 

sexe pill, the said defendants are not wth eeapset to gach 
other towards ihe Ccanplainant ss any mamer interested fis 
concerned and that the said bill is for that and other 4 4 


Causes altogether multifarious: ie 


THIRD: That it appears by the said bill that the Same 
is vague, mneriaty — inaerinave a its ellesatsiene with 
eeepest to senenited axe necessary avermenits, and that 

the same does not fully and intyity avyrive dive diePordianta 


of what facts or case they are called upon to answer; and 


FOURTH: That it appears by the said bill that the com 
plainant is Woy. envied upon the sara bill to the relief iE 
He prays for, because he has eae plain and adequate remedy 

at oo for the os oaet of eonpledeue, implied to be 


set forth in the said bill, 


WHE REF ORE and for divers other good Causes 
of demurrer appearing by he said bill, the said aefrenaante 
do jointly, and rT for Wimeeit doth severally demur | 
thereto, snk Site Healt demand the judgment of this Court 
whether How shall be compel tied to make any further or 
other answer to the said bill; and eray to be hence dis= 


missed with their Costs and charges in this behalf most 


+e. buidek, Solicitors for defendants! 


Of Counsel. Raymond R. Will 
Research Library 
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wrongfully sustained, 





UNITED STATES OF AMERICA, 
sss 


cs oo #8 


SOUTHERN DISTRICT OF NEW YORK, 4 £2. J 


A Z leat eae tual 
WIFVTI.. 'e MK OR4 Ceclten being uly Sworn 


deposes and says; tlat He, A~~ Ans 


defendants in the above entitled cause, and that the fore- 





ecing demurrer is not interposed for delzy. 
sworn to and subscribed 


before me this pee 


day of ps 1889, 
Mathes HYf(Cia wore. 


litle, VA 
Jt. Kl 
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CERTIFICATE OF COUNSEL. 


rs hereby certify that in eee 


Opinion the foregoing demurrer is well founded in point 


“ lew. Y a | 


rT & i = — 2 See re = = — 


Of Counsel. 
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C. G, Burgoyne’s Printing Business, 146-150 Centre St., N.Y, ” i" i 
—_ * 
| teh 
| | (0 Qa WwW, 
Circuit Court of the United State wie 
Circuit vour Hite 5 “aa” 
- 7 : x 
; SOUTHERN DISTRICT OF NEW YORK. ay 
‘ , a | 
" Tiromas A. EXpison, a E 
| Complainant, g 2 i ee i 
- AGAINST : : 
; “In Equity. ; ‘ eo 
4 : Ze 
F zea, TP. GILLILAND and Jon C. Tom- ee 
LINSON, sou 
Defendants. oe 
+ — ———————_————— eS a 
To pHe Hoxonaure Tet SupGEs ov rue Cmcurr Court ~ 
or THE Unirey STATES, WITHIN AND FOR THE 3 a 
#e Soutizmx Drsruror or New York, sITrinc IN 53 
eae 
: Equity » ‘ OG 
: Tromas ... Eprsox, of Orange, New Jersey, and a citi- a | 
zen of th. Suite of New Jersey, brings this, his amended [ 
bill of co.anlaint, against Eizra T. Gilliland and John e 
© Tembo.wia of New York City, and citizens of the § 
Stsic of > oy Yovk, and thereupon your orator com- nF 
nisins ala sis . ; 
‘gt - 
1. That this is a suit of a civil nature in equity 4 ES | 
where the matter in dispute exceeds, exclusive of inter- ae 
: est and costs, the sum and value of two thousand 
cgllars, in which there is a controversy between a ‘ 
: citizen and resident of the State of New Jersey, on 
ny tle one part, and citizens and residents of nee State 
oi New York, on the other part. 
2. That your orator is a citizon of the State of New 
Jersey, and resides in the Town of Orange, County of 
a Iissex, in <ail State. 
; - 
\ 
~~ a 
’ ol: 
, - 
ea : 
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3. That tho defendants, as your orator is informed 
and believes, are citizens of the State of New York, and 
reside in the City, County and State of New York. 


4. That for many years last past your orator has 
been an inventor in electrical and other fields of 
scleititic resenrehy, and hiss maintuined, Ht vavrous 
places, at different times, Inboratories or workshops 
where it has been Ins custom to carry on his exper- 
ments and to make and perfect his inventions, and that, 
in the prosecution of his said work of invention, he has 
gathered about him assistants and employees, many of 
whom have become attached to him by ties of friend- 
ship as well as interest, and have given to him their 
faithful devotion, and have received his confidence and 
favor in return; that during the past fifteen years your 
orator has, in the manner described, made and per- 
fected many inventions which have been put upon the 
market by the means of incorporated companies and 
otherwise, and it has been the practice of your orator 
at such times to benefit, compensate and reward such 


persons as had assisted him, both in the making of the 


inventions and the exploitation of the business, by the 
allotment and delivery to them of stock, in lieu of 
salary or other compensation. 


5. That thedefendant Gilliland was, during the three 
years prior to the month of July, 1888, a confidential 


_ agent and friend of your orator; that prior to that 


period he was in the employ of the American Bell Tel- 
ephone Company in the City of Boston, State of Massa- 
chusetts, and was receiving a salary of five thousand dol- 
lars a year; and your orator urged him to come into his 
employ, and by way of inducement, guaranteed to the 
said Gilliland, that in his, your orator’s, employ, he 
would receive a larger income annually than his salary 
then amounted to, for a period of five years; that the 
said Gilliland thereupon accepted the offer of your 
orator and went into his employ, and has since the 
date thereof down to the month and year aforesaid re- 
ceived, through the instrumentality of your orator, a 
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larger income, annually, than the salary which he was 9 
receiving ** the time that he entered, as aforesaid, into 
your orator's employ. 


6. That your orator made the acquaintance of the | 
defendant Tomlinson about five vears ago; that the 
latter was then an attorney and counsellor at Jaw prac- 
ticing his profession in the City of New York, bnt hav- | 
ing an inconsiderable business aud earning a very small | 
income in his profession ; that the defendant ‘Tomlinson | 
and yo orator at once became very close personal 10 | 
friends, and your orator conceived the desire and pur- | 
pose to conferall possible benefits upon said Tomlinson | 
so as to advance his position in his profession and in- | 
crease his income ; that your orator used his influence, | 
therefore, in procuring for said Tomlinson retainers | 
from the various companies in which your orator was | 
then director or stockholder, and your orator’s efforts | 
in that direction were successful to such an extent, that | 
in the month of June, 1888, the said Tomlinson was re- | 
ceiving an annual retainer from each one of most, ifnot 11 | 
all, of such companies, the total of such retainers 
amounting annually toa very large sum or income ; | 
that in addition tothe retainers thus secured to said 
Tomlinson, your orator appointed the said Tomlinson 
his personal and confidential counsel and adviser, and _. 
placed him upon the list of personal assistants and» 
friends whom your orator was in the habit of rewarding | 
for services in the manner described above in the fourth 
paragraph of this bill of complaint. | 
| . 12 
7. That during the past three years, and more, your 
orator has been experimenting with certain apparatus 
known as the phonograph, and has during that period 
applied for and obtained letters patent for the same in 
the United States of America, Canada and other coun-, 
tries ; that on or about the 8th day of October, 1887, \ 
“he caused to be organized under the laws of the State-of 
New Jersey a corporation called The Edison Phono- 
graph Company, with a capital stock of one million two 
hundred thousand dollars (31,200,000) divided into 
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13 twelve thousand (12,000) shares of one hundred dollars 


($100) each, and on the 28th day of October, 1887, 
eaused to be transferred to the said company certain of 
his patents snd inventions. relating to phonoyr nhs, 
atl reeerved in payment therafor Che said twelve theu- 
sand (12,000) shares of ils capital stock, fully para for, 
il sortion whereof, fo wth: fifteen hundred and titty 
(1450; shares, your orator thereafter caused eeruli- 
cates of stock to be made out to the following persons 
and in the following quantites : 


Alfred O. Tate, Orange, N. J., 50 shares. 
Samuel Insull, 44 Wall St., N. Y., City, 100 shares. 
John C. Tomlinson, Drexel Building, N. Y. City, 150 
shares. 
Kara T. Gilliland, Electric Club, N. Y. City, 300 
shares. 
Josiah C. Reiff, 52 Exchange Place, N. Y. City, 50 
shares. 
Edward H. Johnson, 16 Broad St., N. Y. City, 250 
shares. | 
Frank W. Toppan, Electric Club, N. Y. City, 50 
shares. 
Richard N. Dyer, 40 Wall St., N. Y¥. City, 50 shares. 
Alfred K. Keller, 15 Prospect St., Orange, N. J., 50 
shares. 
John Ott, Orange, N. J., 50 shares. 
Charles Batchelor, Orange, N. J., 450 shares. 


That the said certificates were intended by your orator 
to represent the proportionate interests in the phono- 
graph enterprise, which it was the purpose of your 
orator to give to the persons above named, all of whom 
wore friends or assistants of your orator whom he wished 
to componsate for their service or frendliness in the 
manner set forth in the fourth paragraph of this bill of 
complaint ; that the balance of said shares, to wit : 
ten thousand four hundred and fifty (10,150) shares 
were ovidenced by certificates in the name of your orator 
anil all of said certificates of stock, as well those is- 
sued to the persons herein named as those in the name 
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o 
of your orator, were retained by your orator in his pos- 
session until after the transactions hereinafter alleged. 


8. That on or about the 2Sth day of Octoher, 1887, 
a contrast hereinefler called the “Gilliland Agenex 
Contract,” was cniered into between the said Idison 
Phonograph Company and the defendant Gillikend, 
whereby the said Gilliland was made the agent of the 
said Company for the sale of phonographs throughout 
the United States of America and Canada ; that a copy 
of such contract is annexed hereto marked “ A,” and is 
made a part of this bill of complaint ; that the said con- 
tract was prepared by the defendant Tomlinson, who at 
all times knew the nature thereof, and who fully knew 
the relations between defendant Gilliland and your 
orator and the nature of said Gilliland’s tenure of said 
contract and interest in the same as herein alleged ; 
that the said contract was made by the directors of the 
said Edison Phonograph Company at the request of your 
said orator, who was the holder of almost the entire 
capital stock of the said company ; that uo considera- 
tion was paid by the said Gilliland for the same ; that 
no sales of phonographs were ever made by said Gilli- 
land under the said contract, and that the said Gilliland, 
in consideration of receiving said contract from said 
company, agreed to always hold the said contract 
subject to the pleasure of his principal, your orator ; 
that the relations betweeen your orator and the de- 
fendant Gilliland were of such a confidential char- 
acter as impressed upon each and every transac- 
tion between them the understanding and obligation 
that the defendant Gilliland should hold ail rights 
acquired by him subject to the absolute control 
of your orator, and it was stated and agreed between 
your orator and the said Gilliland that the latter should 
always make and hold his contracts of like nature sub- 


ject to the control of your orator; that the said Gilli-. 


land agency contract while affording to the said Gilh- 
land by the use of considerable capital to be supplied 
by him and by care, industry and skill to be exercised 


\\by him, an opportunity to make a fair profit and com- 
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pensation for his services, did not in any way impair 


_or injuviously affect the value of the capital stock of 


the company or In any way transfer any part of the 
value of said stock from the holders thereof to said Gil- 
Hilend, and tha! the std Gilliland arenes contract was 
at no tine atter the same wes made Wwoidias muclr as 
$75,000, as the said Gilliland, Tomlinson and the nom- 
inal purchaser thereof, heremafler wwentroned, desse Di, 
Lippincott, at all times well knew. 


9. That prior to the month of May, 1888, your orator 
sold and transferred unto one Mary Hemenway, one 
hundred and fifty (150) shares of the stock held by him 
for the sum of twenty-two thousand two hundred dol- 
lars ($22,200). 


10. That in or about month of May, 1888, the de- 
fendants, Gilliland and Tomlinson jointly agreed with 
your orator and undertook, as the agents and counsel 
of your orator, to negotiate and carry through the sale 
of your orator’s stock in the Edison Phonograph Com- 
pany ; that the possibility of such sale was suggested 
to your orator by his said agents; that your orator was 
reluctant to sell his stock in the said company, but 
that he was persuaded by his said agents that an ad- 
vantageous sale could be made by them; that your 


-orator, therefore, authorized his said agents to enter upon 


negotiations for the sale of the same and to include in 
the said negotiations all of the stock then standing 
in his name, being ten thousand three hundred (10,300) 
shares and all of the stock for which certificates had 
been issued as set forth in the seventh paragraph of 
this bill of complaint, being fifteen hundred and fifty 
(1,550) shares, the ageregate of such shares being 
eleven thousand eight hundred and fifty (11,850) shares; 
that the holders of the certificates of stock named in 
the seventh paragraph of this bill of complaint prior to 
the termination of the said negotiations duly transferred 
the said stock for which certificates had been issued in 
their names to your orator, and the title to the said 
stock was thereby fully and unconditionally vested in 
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your orator with full power of disposition of the same 
and that your orator’s said agents, said Gilliland and 
Tomlinson, thereafter succeeded in bringing about a 
salo of the stock owned as aforesaid by your orator to 
one Jesse H. Lippincott upon certain terms and condi- 
tions, all of which will more fully and at large appem 
in a written contract executed between the said Lippin- 
coltand your orale: on the 28th day of July. LSS, a 
copy whereof is hereto annexed, marked “3,” and in 
certain other contracts the provisions of which are 
hereinafter set forth. 


11. That during the progress of the negotiations for 
the sale of said stock, said Gilliland undertook to sell as 
an essential part thereof, the said Gilliland agency con- 
tract, and, as your orator is informed and believes, said 
Gilliland agreed with said Tomlinson that if he would 
assist him, said Gilliland, in the sale of such contract 
he would give said Tomlinson thirty per centum in 


amount of such property or money as should be real-’ 


ized therefor, and in consideration of such promise 
said Tomlinson agreed to assist said Gilliland in the 
sale thereof tosaid Lippincott, and thereupon said Gilli- 
land and Tomlinson negotiated with the said Lippin- 
cott a sale or cancellation of the said Gilliland agency 
contract, and included the sale or cancellation of the 
same as a condition in the negotiations respecting a 
sale of your orator’s said stock. 

That the said negotiations for the sale of your 
orator’s stock and the sale or cancellation of said Gilh- 
land agency contract were carried on by the said de- 
fendants at the same time, and the sale of both stock 
and contract were consummated on the same day, and 
were, in fact, but a single transaction by which the 
said Lippincott agreed, upon certain terms set forth in 
the said contract hereto annexed, marked ‘ B,” to pay 
the sum of $750,000 to your orator for your orator’s 
said stock unincumbered by the said Gilliland agency 
contract, as is hereinafter more particularly set forth. 

That the said defendants upon negotiating and_pro- 


curing the sale of your orator’s said stock to said 
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29 Lippincott, reported the same to your orator, as well 


30 


31 


as the terms of the same, as thereafter contained in 
said contract inarked “ B,” but falsely and fraudulently 


reported wad represented to your orator suat the ssid 
Lippincott hacFagreed and was willing to pay only the 
sum of $500,000 for sour orator’s saul stoek, inel: ding 


the said stock theretofore sold to said Hemenway, if 
your orator was able to procure and deliver the same, 
and if not, then for the sum of £477,800; and at the 
same time falsely and fraudulently represented to your 
orator that they were about to sell the said Gilliland 
agency contract to the said Lippincott for the sum of 
$250,000 in stock in a company intended to be organ- 
ized by said Lippincott for the purpose of acquiring 
the phonograph patent rights for the United States of 
America, and that the said stock which said Gilliland 
was so to receive for said Gilliland agency contract was 
of uncertain value and would not exceed under the most 
favorable circumstances, by reason of the large capital- 
ization of such projected company, a cash value of 
$75,000. 

- That your orator then believing that the said de- 
fendants had done their full duty as his agents in the 
premises and that the sum of $500,000 was the largest 
price which the said defendants were able to obtain 
from said Lippincott for your orator’s said stock upon 
the terms aforesaid, and being at that time willing that 
the said Gilliland should have the equivalent of $75,000 
as compensation for his services to your orator, and as 
an expression of your orator’s friendship for him, as- 
sented and agreed to the transaction as represented and 
reported to him by said defendants, and thereupon. the 
said contract between your orator and the said Lippin- 
cott, of which acopy is annexed hereto and marked 
“ B” as aforesaid, was drawn by said Tomlinson as 
your orator’s counsel and executed by your orator, the 
price of the said stock being placed therein at the sum 
of $500,000, as falsely reported by said defendants as 
aforesaid. 

That the said defendants as a part of the above men- 
tioned negotiation and agreement with said Lippincott, 
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did in fact make an agreement with him to the effect 
that if the sale of your orator’s said stock should be 
successfully accomplished and carried ont upon the 


Loris nidvesunl to the sai! Paitiptucats for fine svi uf 
$500,000, he, the said Tappinestt, would sive to the 
est Criltilond the sand vot Gin) of stock in siid cOoml- 


pany intended to be organized by said Lippincott as 
aforesaid, Lut, at the saine time, also made an additional 
secret agreement with said Lippincott to the effect that 
he, said Lippincott, would at the said Gilliland’s option 
repurchase said stock in said new company at par so 
that the said Gilliland might, in fact, immediately upon 
the-delivery of your orator’s said stock to said Lippin- 
cott, free and clear of the said Gilliland agency con- 
tract, receive the sum of 2250,000 in cash. 

That the said defendants concealed from your orator 
such additional agreement with said Lippincott, and 
your orator was not aware at the time of his signing 
and executing the said agreement with said Lippincott, 
that as a part of the same transaction the said Gilliland 
was to receive the equivalent of $250,000 in cash iu the 
manner aboye set forth, aud that said Lippincott had 
agreed to pay said sum of $250,000 to said Gilliland in 
manner aforesaid at his option. 

That your orator, if he had known the facts aforesaid, 
would not have executed the said agreement with said 
Lippincott, as the said defendants at all times well 
knew, and that your orator executed said contract with 
said Lippincott, believing and being made i believe in 
manner aforesaid, by said defendants, that the said 
Lippincott was in fact paying only the sum of $500,000 
for your orator’s said stock, and was also paying to said 
Gilliland the equivalent to a sum not greater than 
$75,000. 

That, in fact, the thing which the said Gilliland and 
Tomlinson, as the. confidential agents of your orator, 
sold to said Lippincott and procured him to purchase 
as aforesaid, was the entire capital stock of said com- 
pany unencumbered by the said Gilliland ageney con- 
tract; that the said Lippincott was willing to pay upon 
the terms aforesaid the sum of $750,000 for said stock, 
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provided he could for said sum procure the same, and 
thus control the said company and all its patents, rights 
and franchises, without the encumbrances upon the 
company and the limitations upon its business opera- 
tion which were created by sud existed under said con- 
treet: end thet dhe said) Linpireoif never ot ony time 
desired or intealet to purchase said agency contract or 
io keep the same in existence after his purehase of said 
stock shure Thue accomplished, Laut, oii ihe CONLPALY, hes 
sired and intencled to extinguish and cancel the same 
and free the said comipany and saidstock from the limi- | 
tation and encumbrance thereof, and that accordingly, 
the said Lippincott never in any way aetually liqui- | 
dated the value of sail agency contract, or set any price 
or value upon the same. 

That your orator would have been entirely willing, 
out of frsendslap to said Gilliland, to have a fair ascer- 
tainment made in some way, either by agreement or | 
arbitration, or otherwise, of the actual value of said 
agency contract, and to have such value paid to said : 
Gilliland out of the said sum of $750,000, although at | 
the time of such sale said Gilliland had invested no 
capital, and had devoted little, if any, labor or skillin | 
the business of carrying out said contract, and there- 
fore, any sum which might have been so ascertained 
and paid would have, in fact, been a gift from your 
orator to said Gilliland. 

That the said Gilliland and Tomlinson, with intent to | 
deceive and defraud your orator, well knowing the de- 
sire and intention of said Lippincott as above set forth, | 


proposed to the said Lippincott to set the sum of $250,- 
000 to be paid in the manner aforesaid, as the price of 
said contract, and the sum of $500,000 as the price of 
said stock, and that the said Lippincott, not caring ' : 


how the said sum of $750,000, which he was willing to ) 


pay as aforesaid, might be divided or apportioned 
among the different elements or parts of the thing | . | 
which he was to buy, consented to such arrangement, | 
and accordingly the said price was nominally set and 
~ fixed between them as aforesaid. 
That the said Gilliland and Tomlinson, in manner 
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aforesaid, fraudulently proeured a large part, to wit : over 
$200,000 of the actual value, price and proceeds of the 


sale of said stock to be nominally imputed to the said 


agency contract, and to be nominally considered as part 
of the value and price and proceeds of the sale of the 
sick contract, | 

That when the said Gilliland and Poison represeut- 
ed to vour orator, as above mentioned, that seid Gilbland 
was to receive stock in the said new company to be or- 
ganized by said Lippincott, which would not exceed in 
value $75,000, your orxtor, although knowing well that 
such stock of such cash value would be a very large 
price and compensation for the sale or extinguishment 
of said agency contract, yet consented that said Gilli- 
Jand should so receive the same, merely because he fully 
supposed that said defendants had faithfully and hon- 
estly transacted the negotiation of the sale upon the 
terms aforesaid of your orator’s said stock, and that 
$500,000 was the highest price that they had been able 
to obtain for the same, and your orator was willing, 
out of friendship and affection for said Gilliland, to have 
him receive a handsome reward, even far beyond what 
he had earned. 


12. That the said Lippincott, as your orator is in- 
formed and believes, paid over to the said Gilliland the 
said sum of $250,000 in cash, he, the said Gilliland, 
having exercised his said option and having thereby 
received said sum in cash in lieu of the said stock in 


said new company of said Lippincott in accordance — 


with his secret agreement with said Lippincott herein- 
before set forth, and that the said Gilliland and Tom- 
linson thereupon shared and divided the said sum of 
$250,000 between them, although what shares or pro- 
portionate parts of said sum they respectively received 
your orator does not know. 

That the said Gilliland and Tomlinson, as your orator 
is informed and believes, have, since the fraudulent 
acquisition by thein of the said $250,000, expended and 
invested the same, or some part thereof, in the purchase 
of various properties, both real and personal, which 
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45 they or one of them now hold, although your orator 
does not know and cannot learn without tho aid of this 
Court, what such property consists of, or in what form 
the said defendants now hold the said sum of $250,000 

ae Which they fraudiwtenily divert) and obfeme) from ‘ ’ 

Sepoasaperesverter oe Tl your orator In manner aoresatc ; lout Sour Obabor 

charges and insists that in whatseever form the said 
$250,000 may now be, or however the same may be 
invested, all property purchased by the said Gilliland 
and Tomlinson or either of them with any part of such 
4G sum of $250,000 is now in fact held by them or one of 
them in trust for your orator. | 
And your orator further shows and charges that the 
said Gilliland and Tomlinson, by their gross fraud upon fi 
your orator, and breach of duty as the confidential 
agents and trustees of your orator in manner aforesaid, 
forfeited all right and claim of any kind which they or % 
either of them otherwise might have had against your 
orator for compensation for their services in negotiating ‘ 
and effecting the sale of said stock to said Lippincott, 
47 and, in fact, on account of such fraud and violation of 
duty, failed to earn any such compensation, and the , 
said Gilliland forfeited all right to claim or retain ; 
even the said sum of $75,000, which your orator, while a 
he was wholly ignorant of their said fraud and breach 
of duty, and willing that he should receive and retain 
as above set forth. | 
And your orator further charges that the said Gilli- 
land and Tomlinson, by their aforesaid fraudulent con- 
. duct, merged the actual value of the said Gilliland 
48 agency contract in the value of your orator’s said stock in 
and thereby forfeited all claim to receive or have al- . 
lowed to them or either of them in any way the said 
actual value of said contract, if the same were now eca- 
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pable of being easily ascertained, and that, therefore, | ; 
the said defendants are liable to account for and pay | s wi 
over to your orator the whole of the said’ sum of $250,- | 


000, fraudulently received by them as aforasaid, with- | 
out any abatement or allowance for what might have | 
been found or ascertained as the aot value of said . 
Agency Contract. 
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In consideration whereof, your orator prays that the 
sai. defendants may he severally decreed to account to 
your orator for the said sum of $250,000 of your orator's 
money fraudulently received by them as above set 
forth, and for all property, real and personal, of every 
kind which the ssid defendants or either of them may 
have purchased with the said sum of $250,000, or any 
part thereof, and that all such property so purchased 
by them or either of them may be charged with a trust 
in favor of your orator, and that the said defendants 


and each of them may be decreed to pay over to your 


orator the said sum of $250,000, and to convey and 
transfer to your orator all property purchased by them 
or either of them with said sum orany part thereof, and 
that the said defendants and each of them may discover 


- and set forth all such property so purchased by them 


or either of them; and thatin ascertaining the amount 
due from the said defendants to your orator, in case 
this Honorable Court should find and adjudge that the 


. said defendants were still entitled to said actual cash 


value of the said Gilliland Agency contract, then the 
said actual value may be ascertained under the direc- 
tion of this Court, and that for the purpose of such as- 
certainment the said actual value shall be adjudged to 
be not greater than $75,000. 

And your orator further prays that he may have such 
further and other relief in the premises as nay be just 


and equitable. 


And your orator will ever pray, &e. 
Tomas A. Episoy. 


Eaton & Lewis, 
Solicitors for Complainant. 
SHERBURNE B. Eaton, 
EvGENE H. Lewis, , 
Of Counsel for Complainant. 
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Unrrep Sratrs or America, 


District of New Jersey, Ss. 
County of IMssex, 


Tiionss A. bisises, being duly sworn, deposes and 
Says, 2s follows That he vestdes da tle “Lov oj 
Orange, State of New Jersey ; that he is the eomplein- 
ant herein; that he has real the foresdim anemded 
bill of comp!nint and knows the contents thereof: that 
the same is true to his own knowledge, except as to 
those matters therein stated to be alleged on informa- 
tion and belief, and that as to those matters he believes 
it to be true. 

Tuomas A. Episoy. 
Subscribed and sworn to be- 


fore me this 25th day of 
October, 1889, 


Pe JouN F. Ranpowru, 
[L. 8.] Notary Public, 
Essex County, 


State of New Jersey. 
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Tuomas A. Epison. 
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uN FP. RANDoLrn, 
Notary Public, 
Essex County, 
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AGREEMENT made this 28th day of October, 1887, be- 


tween the Epison Proxocrarn Comvaxy, a corporation 


organized and existing under the laws of the State of 
New Jersey, aud hereinafter celied the ‘*“COMpPany, 
party of the first part, and Ezra ‘T. Girnio.sp, of the 


City and State ef New York, partyof the second part. 


Whereas, the Company, pursnant to a certain con- 
tract made between it and Thomas A. Edison, and 
dated the 2Sth day of October, 1S87, has become pos- 
sessed for the United States and Dominion of Can- 
ada of all the inventions of the said Edison relating 
to phonosraphs, and is entitled to receive any new In- 
ventions or improvements he may make relating there- 
to within five years from the date thereof, and he, the 
said Edison, has agreed to manufacture and deliver to 
the Company phonographs and the supplies necessary 
therefor in such numbers and quantities as may be re- 
quired, at actual cost of manufacture plus twenty 
per centum cost of manufacture having been fixed at the 
actual cost of labor and material and general expense ; 
all of which will more fully appear from the said agree- 
ment to which for greater particularity reference is 
hereby macle. 


AND WHEREAS, the Company have decided not to sell 


phonographs to or to deal directly with the general. 


public, but on the contrary to make all their sales 
through one general agent, and to that end are desirous 
of securing the services of the said Gilliland. 


Now, THEREFORE, If IS AGREED AS FOLLOWS : 


First. The Company hereby constitutes and ap- 
points upon the terms and conditions herein mentioned, 
the said Ezra T. Gilliland its general agent for the 
sale of said phonographs and supplies in the United 
States of America and the Dominion of Canada, and 
agrees that it will not sell, permit or authorize the sale 
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6] «of thesaid phonographs and the supplies therein,save and 


except through the said Gilliland or such sub-agents or 
persons as he may appoint or employ ; and further agrees 
to furnish and supply to the said Gilliland and such sub- 
agents as lie deay appoint, phoiogenphs aid supplies in 
such numbers wud quantities as may be ordered by the 
sid Gilliland fram the said Company, and as inay be 
required to meet the general deimaud ior the same, 
and the said Gilliland hereby recognizes and concedes 
the validity of all patents now or hereafter to be 
owned by the Company, and that they are respectively 
good and valid patents for seventeen years froin their 
date, and agrees that he will not contest or dispute the 
same, and further agrees that neither he nor his sub- 
agents will purchase any phonographs or supplies save 
from the said Company, nor deal in any save such as 


ure shall be 
prices shall 
s hereinafter 


are manufactured under the authority of the Company. 
Any violation of this clause shall give the Company 
the right to terminate the agency of the person so vio- 
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livered to the said Gilliland for sale shall be fixed as 
follows: To the actual cost thereof to the said Com- 
pany, as fixed in the contract between the Company 
and the said Edison, hereinbefore referred to, shall be 
added twenty per centum of such cost to be paid as— 
royalty to the said Edison. Tothe total sum thus ob- 
tained, the Company, as profit to itself, shall be allowed 
to add thirty-five per centum thereof. The difference 
between this sum and the price to be charged the pub- 
lic shall be allowed and paid to the said Gilliland and 
his sub-agents as commissions, and to meet all the ex- 
penses of selling and introducing the article aforesaid. 
Fifteen per centum of the cost of such phonographs 
and supplies to the said Gilliland he is to be allowed 
to personally retain as compensation for his services, | 
and to meet his expense as general agent. The differ- 
ence between such cost, plus fifteen per centum allowed 
him as aforesaid, and the price at which said phono- 
graphs and supplies are to be sold to the public, shall 
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go to compensate and defray the expenses of the difler- 65 
ent sub-agents to be appointed by the said Gilh- \} 
Jand or the Company throughout the U. S.!\. 
i ee = aud Canada. Said Gillliand sball be personally 
e iaeenghthn ate ) respons ')) for tie aaeynoasi ta the Company ‘or 
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ange sul-agents by ids diveetion, and shall pay or 
SSS SS SSS. cause to be paid to the Company the price thercoi 
within thirty days after the shipment from the factory. 


Tuirp. The price to be charged the public for phono- 66 
graphs and supplies shall be fixed, in the first instance, | 
by the Company at $85 for each phonograph and for | 
supplies, at a price obtained by adding to the cost of 
such supphes to the said Gilliland and the profit to be 
allowed him, twenty-five per annum of the total of 
such cost and the profit, and no departure shall be 
macle therefrom, but on the contrary, such prices ate 
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be uniformly maintained, unless modified as hereinafter 
provided. Should the said Gilliland or the company 

at any time be of the opinion that the sale of phono- 67 
graphs would be increased or the profits to the com- 
pany or its agents enlarged by the modification of the 
prices as originally fixed or as subsequently altered as 
hereinafter provided, and should the parties hereto be 
unable to agree as to such modification, then at the 
request of either party it shall become the duty of each 

to select some disinterested person, with the right of 

the two so selected to nominate a third; the three so 
appointed to constitute a Board of Arbitration, to 
whom shall be submitted the question of what modifi- 68 | 
eation should be made in the price of said phonograph 
or supplies to the public, if any, and the decision of 
such Board shall be binding upon each party hereto, 

- and the selling price to the public shall thereafter be 
~ fixed at such amount as may have been decided upon . | 
and recommended by the said Board, provided, how- : 
ever, that such prices shall never be reduced below a 
point that will permit a discount to sub-agents of thirty 
‘per centum on all phonographs and fifteen per centum 
on all supplies, and any reduction that may be made 


a ae a eS ae = m. on: ell = 
ly 





ee ee 
i 


Raymond R. file 
- i Research Lilggry 





18 


69 shall in no way reduce the profit to the company, as 
herein mentioned, nor the commission or compensation 
to the said Gilliland, but shall be deducted from the 
discounts to be allowed! to be made by his or the com- 
pany's sub-agents. 
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een =: | FoevrtH, The said Gaillilaia! agrees to davote “his 
oe time and energies to the introduetion and sale of the ; ; 
} said phonographs, ano <  icest or eanse to be met all | 
; expenses and charges incurred or to be ineurred in 
70 effecting such sale, or necessary to the promotion 
thereof, and shall always keep on hand a sufficient 
number of phonograpls and a sufficient amount of sup- 
plies to meet the requirements of his business. Within 
one year from the time when the company is ready to 
deliver to the said Gilliland phonographs capable of 
and adapted to general use, in such quantities as may 
be required by him to meet the demands of said busi- 
ness, he will appoint in the capital of each State or, at 
his election, in such city in each State as has the largest 
71 population, or is the best commercial centre, and 
also in Montreal and Toronto in the Dominion of 
Canada, agents for the sale of said phonographs, which 
agents shall be by him severally required to carry a 
sufficient number of instruments to meet the demands 
of their respective territories, and to employ a sufticient 
number of sub-agents to properly develop the business 
therein, and should the said Gilliland fail so to do, or 
should at any time a period of six months elapse in 
which such an agency should fail to be maintained in 
72 each of said cities, then and in such case the company 
shall have the right to appoint agents for such territory 
as is unoccupied. But on all sales made by such agents, 
; so appointed by the company within such territory, + 
the said Gilliland shall be entitled to receive the same i 
' percentage as on the sales made by agents of his own : 
appointment, provided, however, he beeomes respon- 

sible for all instruments shipped such agents, and 

=~ guarantees to the company payment therefor. 
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to the company, as : a list of the agencies to be established by the said Gil- 73 
sion or compensation i liland, with a statement of the territories to be included 
x deducted from the by said agencies, respectively, and the estimated mum- 
le by his or the com- ber of phonographs to be sold by or through euch 
; agencies, respectively, within one year from such 
time as the-Company is ready and able to supply 
ae to devete his such urents, respectively, with commercial instrn- 
retion anc sale of the Py ments, And nll contracts we le by said Gilliland 
or eanae te be met all wilh) avents to be appointed for the territories men- 
or to be inenrred in tioned im said exhibit, shali provide that im cause 
iry to the promotion within said year such agents, or any of them, fail to sell 74 
» on hand a sufticient . within said territories, respectively, the number of 
aficient amount of sup- i phonographs so estimated should be sold, the Company 
of his business. Within shall have the right, through said Gilliland, to terminate 
ie company is ready to and cancel such agencies making such failme, and 
shonographs capable of : should the said Gilliland through all his sub-agents in the | 
such quantities as may United States and the Dominion of Canada within said 
demands of said busi- : year, sell less than seventy-five per centum of the total 
ital of each State or, at number of phonographs so estimated should be sold in 
h State as has the largest | the entire United States of America and the Dominion 
omrercial centre, and of Canada, in the said exhibit, the Company shall have 75 
© in the Dominion of the right to terminate and cancel his general agency 
said phonographs, which | and to appoint another general agent. The company 
y required to carry a will not, however, exercise the right to terminate either 
its to meet the demands | the general agency of the said Gilliland or the agencies 
and to employ a suflicient | of his sub-agents for any such failure, if they are satis- 
erly develop the business | fied that such failure has not been due to any neglect or 
iilliland fail so to do, or want of proper effort on the part of said Gilliland or 
f six months elapse in such sub-agent, but is owing to causes over which the 
fail to be maintained in said Gilliland or his agents have no control, such as 
such case the company want of demand for or utility of the said phonograph, 76 
i ag_nts for such territory : and the Company shall have no right or power to term- 
sales made by such agents, | inate the agency of the said Gilliland or any of his 
y within such territory, "4 sub-agents provided any such failure has been due to 
itled to receive the same | the inability on the part of the Company to mect the 
de by agents of his own oo orders of the said Gilliland or of his said sub-agents. 


ver, he becomes respon- 
ippod such agents, and 
yment therefor. 


marked “ Exhibit A,” is 


Sixtu. After the expiration of said year, the said Gilli- 
Jand and the Company shall decide upon the number of 
phonographs which for the ensuing year should be 


sold by the various sub-agents in their respective 
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territories, by proper efforts and exertion on their part, 
and also what number of phonographs should for said 
year be sokl within the entire U.S. and the Dominion of 
Canada. In estimating such number there shal! be 
taken into consideration the sales made for the previous 
verry, and the eeneral faver with which said pho- 
noxraphs have been received, and the deaand ior the 
same Dn ease the parties hereto are. unable to agree 
eoentoather rhe total number ef sales witch, for the 
ensuing year should be made in the entire U. S. and 
Canada, or the nmmber of sales which should be made 
by the different sub-agents in their respective terri- 
tories, each of the parties hereto shall select one arbi- 
trator and these two a third, to whom these questions 
shall be’submitted for decision, and their decision upon 
thé same shall be final and binding upon the parties 
hereto, and such sub-agents as have been appointed by 
the parties of the second part. When such amounts 
have been so agreed upon or fixed as aforesaid, the said 
Gilliland shall require of each of his sub-agents, as a 
condition for the continuance of their agency, that they 
shall sell within the coming year, within their respec- 
tive territories, phonographs equal in number to the 
amount so fixed or agreed upon. And the said Gilliland, 
as a condition of the continuance of his agency shall be 
required to sell within such year seventy-five per centum 
of such number of phonographs as have been fixed as 
the proper amount to be sold within the United States 


and the Dominion of Canada. Every year thereafter 


for a period of five years the number of phonographs 
required to be sold by each sub-agent within his 
respective territory, and by the said Gilliland as general 
agent, shall be increased ten per centum, and in case the 
said Gilliland or any of his sub-agents should fail to sell 
such number the Company shall have the right to 
terminate the agency of the said Gilliland, or of such 
sub-agents as fail so to do. 

Seventn. The said Gilliland shall be and remain the 
general agent of the Company, pursuant to the provis- 
ions of this contract, so long as the number of phono- 
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graphs required to be sold by ‘him yearly are so 


sold and so long as he shall pay and continue to pay 
for all phonographs delivered to him or to others by 
his direction, as hereinbefore provided. Should he fail 
so to do, then the company upon sixty days’ notice m 
writing to him, may terminate and carecl his general 
ageney. He shall have full power to appoint and 
remove all sub-agents, aud shall determine aml aiot 
their territory, but if any ternnitory be allotted dierent 
from the allotment made in Exhibit A, hereunto 
annexed, the Company shall have the right to determine 
the number of phonographs to be sold within such 
territory, and, having so determined, all the provisions 
of this agreement as to sales within defined territory 
shall apply to the territory so modified. In case any 
sub-agents appointed by the said Gilliland do not sell 
the number of instruments hereby required to be sold 
within their territory the Company, in the first in- 
stance, in order tq preserve proper control by the said 
Gilliland over his sub-agents shall, in case they desire the 
removal of such sub-agents and the cancellation of 
their agencies, request the said Gilliland to so remove 
such agent and cancel such agency. In case the said 
Gilliland fails so to do within thirty days after such 
request, the Company shall have the right and power 
to removesuch sub-agent and to demand of said Gilliland 
that another agent be appointed in‘his stead; and 
should the said Gilliland within sixty days fail to appoint 
such new agent, the company shall have the right and 
authority so todo. Such sub-agents as do sell within 
their territory the number reqnired as herein provided 
to be sold by them, the Company shall have no right or 
authority to remove or request or demand the removal 
thereof. 


EreutuH. Should the general agency of the said Gilli- 
land be terminated at any time pursuant to the pro- 
visions of this agreement, or in case of its termina- 
tion by his death, the Company shall pay to the 
said Gilliland or his personal representatives such an 
amount as would properly represent the value 
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85 of his agency, reference being had to the 
money actually invested by him in the establishment 
: of agencies, and the introduction and sale of phono- 
graphs, and the time he has devoted thereto, and the 
aE OSES Sea profi Corived by hin vearly therefrom. Ff the parties : 
Se 1 dior st Gannett ngiee as to such antes, aol shall 
seleet an avbitvatoy, these two a_ third, to whom the 
question shall be submitted, and whose decision shall 
be final. 
86 Is wirvess wHereor, the parties hereto have here- : 
unto set their hands and seals the day and year first 2 
above written. 3 
EXHIBIT A. 
‘* 
1 |New York City 950! 500 : 
87 1,206,299 i 
—_——— , - ue ee eS ae + 3 
2 |Eastern New York 125; 250 | 
1,195,894 Schenectady. ~ 14 
8 |Central New York 100! 200 1s 
930,000 Syracuse. | § 
4 |Western New York 125, 250 Fal 
1,004,427 ‘Buffalo. ie s . 
5 |Maine 150) | 
‘ = 1650,000 Portland. 
6 |New Hampshire 100, 200 
gg 350, Manchester. 
7 |Vermont 100, 200 
350,000 | | Montpelier. é 
8 [Massachusetts 600, 1,200) A.) 
2,000,000 Boston. f 
9 [Rhode Island 100, 200 
: ,000 Providence. = it 
- 10 [Connecticut 150, 300 
622,700 New Hayen. |: 
11 |New Jersey 200' 400) — 
1,131,000 Newark. 
. 
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23 . 
. [2 Pennsylv min 700 1,400 
4,252,000 Philadelphia. 
—_—-| ee | a ee 
13 ag of Columbia 105 200, 
197,006 | | Washington. 
“44 oe 5 wa dE gh gop 
ont One | ' Ballimore, 
~ iene, SOS ois aaa Te of 
1.005 
15 ‘Ohio 400' S00. 
‘3 198,000 ‘Cincinnati. 
16 |Michican 150 300, 
1,646,000 | Detroit. 
17 {illinois 600, 1,200. 
3 077,000 | Chicago. 
18 Wisconsin } 150! | 
11,815,000 a Ww aukee. 
19 Iowan 150! 300. 
1,624,000 Moines. 
“20 Fitnweinta ris) 150, 
780,000 St. Paul. 
21 |Indiana 400 A 
1,978,000 Indianapolis. 
22 Kentucky 50; 100 
1,648,000 \Louisv ile. 
23 /Tennessee 50 100. 
1,542,000 ‘Nashville. 
24 [Virginia . 50; 100 


j1,512,000 [Richmond. 
25 |West Virginia | 20 40 
618,000 | 


= - + Fr ee ee COCO OE eee cc 


26 |North Carolina 











1,339,000 50; 100 
South Carolina Charleston. 
995, 
27 |Alabama | 
1,262,000 80; 160 
Georgia : Atlanta. 
1 642,000 
"98° Florida 45 30 
269,000 Jacksonville. 
20 Mississippi ' & 
1,131,000 50} 100 
Louisiana 


New Orleans. 
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30 |Texas 
1,591,000 
Indian Territory 
No Population given 


== 





31 [Nebraska 
j492,000 
Dakota 
135,000 
32 {Missouri Eastern Div. 
1,000,000 


94 33 ‘Missouri 
1,163,000 
RKunsas 
996,000 
4 j|Arkansas 
» |802,000 
35) /Montana Territory 
2,610 
ne Territory 
af 
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36 [Utah Territory 
143,963 

Idaho Territory 
32,610 
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174,768 

Washington Territory 
75,116 

Nevada 

62,266 
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39 |Canada, Eastern Division 


40 Canada; Western Div. 


—s: ||) a ees | 





100 200) 
‘St. Louis. 
150 300 
{Kansas City. 
15| 30! | 
Little Rock. 
10 20 
Cheyenne. 
a5 “ 
Salt Lake City. 
50, 100 
Denver. 
200, 400 


San Francisco. 








5| 150 Montreal. 





90; 100,Toronto. 
10 20, Winnipeg. 
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AGREEMENT made this 28th day of June, 1888, by and 
between Thomas A. Edivon, of Tlewellyn Park, in the 
State of New dorey, eeariot theotvst part, and bea 
hi. Dipppurcoli. oi the City aud Staite of New York, 
party of the socand port. 


Wuenras, the party of the first part is the inventor 
of what is generally known as the phonograph, an in- 
strument capable of reeording and reproducing sound 
and articulate speech and adapted and designed for 
general commercial purposes, upon which invention nu- 
merous patents of the Umited States have been issued 
and applied for, and 


Wuereas, the Edison Phonograph Company, a-cor- 
poration organized and existing under the laws of the 
State of New Jersey, is the owner of the letters patent 
issued upon said inventions and of the applications for 





U7 


93 


letters patent relating thereto, now pending and by 99 


contract with the party of the first part, dated October 
28th, |SS7, owns and possesses certain contract rights 
and is entitled to any further or new inventions that 
the party of the first part may make relating to the 
phonograph. All of which will more fully appear by 
said contract to which for greater particularity refer- 
ence is hereby made, 


AND WHEREAS, the Edison Phonograph Works, a cor- 


poration organized and existing under the laws of the 100 


State of New Jersey, has acquired an exclusive right to 
manufacture said phonographs, pursuant to and upon 
the terms and conditions mentioned in a certain con- 
tract entered into between the party of the first part 
and the said Edison Phonograph Works, as will more 


fully appear by said contract, to which for greater par- 


ticularity reference is hereby made, 


AND WHEREAS, the said party of the first part owns : 


the majority of the stock and controls the said Edison 
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101 Phonograph Company and the said Edison Phonograph 


103 


Works, 

Anp wierras, the party of the second part is desirous 
of causing the formation of © corporttion which shall 
when formed. sequite and pos Ute nee ssaury nuthor 


ity to explort and Introduce commercially thie sacl plio- 
nograph, as well as a certain other instrument known as 
the “ Graphophone,” and which shall in fact engage im 
the introduction and exploitation thercof. 


Now, If IS AGREED AS FOLLOWS : 


First. The party of the second part agrees to buy 
from the party of the first part, and the party of the 
first part agrees to sell and deliver to him, the entire 
capital stock of the said Edison Phonograph Co., ex- 
cepting 150 shares, for five hundred thousand dollars 
($500,000). 

Such stock shall be delivered and paid for, as fol- 
lows : 

On July 13 1888 ten thousand dollars ($10,000) shall 
be paid to the said Edison by the said Lippincott. 


On September Ist, 1888, one hundred and fifteen thou- - 


sand dollars ($115,000); on October Ist, 1888, one hun- 
dred and twenty-five thousand dollars ($125,000); and 
on November 1, 1888, two hundred and fifty thousand 
dollars ($250,000) shall be paid to the said Edison. 

On July 13th, 1888, certificates representing the 
entire capital stock of the said Edison Phonograph Co., 


104 less 150 shares shall be delivered to the Garfield Safe 


Deposit Co., as trustee, with written instructions to de- 
liver the same to the said party of the second part, 
when the provisions of this contract, as to the payment 
of the entire five hundred thousand dollars and the exe- 
cution of the contract hereinafter mentioned, have been 
complied with. 

The 150 shares hereinbefore referred to which the 
party of the first part cannot agree to sell or deliver, 
was previously sold to Mrs. Mary Hemenway of Boston, 
Mass., for $22,500, and is now owned by her. From 
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the moneys coming to him the party of the first part 
will reserve the sum of $22,500, with which to buy back 
said stock, and will use his best endeavors to buy back 


the same at that sum, and in case he succeeds will- 


transfer and assign the same to th: party of the second 
part, or the party of the second part may reteun froin 
the £500,000 to be puid as sforesail, the suaa of 822,500 
upon his agreeing to himself tinw said stack, or to 
protect the interest of the said Mary Hemenway in 
some other manner and hold the party of the first part 
and the Edison Phonograph Co. harmless from any 
claim to be made by her. 


Second: The party of the second part shall within 
twenty days from the execution thereof form or cause 
to be formed a corporation to be called the “ American 
Phonograph Company,” which corporation shall engage 
in the business of exploiting and introducing the phono- 
graph commercially. 


Txirnp: Within thirty days from the formation of the 
said American Phonograph Co., the agreement between 
the said Edison Phonograph Co. and the said Edison 
and the said Edison Phono. Works and the said Edison 
shall be so modified, and the said company shall 
severally take such action as may be necessary as to 
admit of the making of certain contracts between the 
said Edison and the said “American Phonograph Com- 
pany, and the said Edison Phonograph Works and the 
American Phonograph Co., in the form and containing 


| 

SK 
105 
106 
107 
108 


the provisions of the contracts hereunto annexed and 
marked respectively ‘Contract between Edison and 
the Am. Phonograph Co.,” and “ Contract between the 
Edison Phonograph Works and the Am. Phonograph 
Co.,” and said contracts in such form and containing 
such provisions and no others shall within said thirty 
days be executed by the parties thereto. 

Fourtu: The consideration to the said Edison for the 
execution of this contract is both the payment of 


2 ms = = - - re ee ee ee oe ee 
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199 $500,000 as above provided, and the execution by the 
: Am. Phono. Co. of the contracts herein referred to, 

In case default should be made in any payment as | 
and when the same is by the provisions hereof required ) 
to be made, and sneh defanlt shall continue for 
tun days er in ease the Ain. Phonosraiph Company ~~ 
should fail or refuse to execute the said contract ov 
either of them, Uien each pou shall be discharged no Sa 
from further obligntions hereunder and the Garfield | 
Safe Deposit Co., Trustee, shall deliver to the party | 

110 of the second part one share of stock of the Edison 
Phonograph Company for every one hundred dollars 
that has been paid to the said Edison and shall 
deliver the balance of said stock to the said Edison. 

If it should happen that either or both contracts to 
be executed by the Am. Phono. Co. have been actually f 
executed by the parties thereto at the time any default ; 
be made in payments hereunder, said contracts so ' 
executed shall be considered null and void. | 


ee er 


111 %\Firrn: The party of the second part further agrees , 
that he will purchase so far as he is able-the entire ; 
capital stock of the Edison Speaking Phonograph Co., 7 
and save the party of the first part harmless from 
any claim or claims that may be made by said Company 
or any of its stockholders against him;-and the said 
Edison agrees upon all the provisions of this contract 
having been carried out to transfer and assign all his 
rights, title and interest in and to 1,200 shares of the 
| stock of the said Edison Speaking Phonograph Ce., 
- 112 now owned by him, to the said party of the 
second part, and to procure from Chas. Batchelor an 
assignment to said party of the second part of the five 





shares of the stock of said Company owned by said re Ge 
Batchelor. | t 
IX WITNEss WHEREOF, the parties hereto have set 
their hands and seals the day and year first above _ : 
written. ! 
Tuomas A. Epson. [L. s.] 
JessE H. Lirrixcorr. [1. s.] 
Witness : 
) _ Jno. C. ToMLINSON. 
7 
ei 
Z Raymond R. Wile 
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Contract Brrween Episox axp tHE AMERICAN 
Proxocraru Co. 


AGREEMENT made this day of 
1888, by and between Thomas A. Edison, of Llewellyn 
Park, in the State of New Jersey, party of the first part, 
and-the American Phonograph Co. 2 corporation 
organized aud existing taale: thie Laws of the State of 
party of the second purt. 


Wuereas, the party of the second part has been 
organized with the view of exploiting and introducing 
commercially the phonograph and has acquired the 
necessary rights and authority so to do and has also 
acquired the right to exploit and introduce an instru- 
ment known as the “ Graphophone,” and 


Wuaenreas, the said company possessing the right to 
introduce both instruments intend placing each upon 
the market, leaving to the: public the right to make 
their own selection in buying or renting instruments. 


Now 1T Is AGREED AS FOoLLows: 


First. The phonograph shall be put upon the 
market under the name of the phonograph. The in- 
strument known as the graphophone shall be put upon 
the marketas the “ Phonograph-Graphophone.” The 
company shall do its utmost to introduce both instru- 
ments and shall in no way press the introduction of 
one at the expense of the other nor permit or allow its 
officers, agents or employees to favor one more than 
the other. 

Srconxp. The price to the public for either purchase 
or rental of each instrument complete, including cylin- 
ders capable of recording the same number of words, 
means for driving the instrument, whether ~by electric 
motor, clockwork or foot power, or otherwise, shall be 
the same, and the discounts and commissions in selling 
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: 117 or renting each shall be the same, and each instrument 
shall be sold and rented on the same terms of payinent. 


a Tuirp. In order that no misunderstanding may occur 
as to what is a vhonovraph andl what og Phonograph 
Grephophone, an instiiment previously inarked 
* Phonograph, T. A. Edison” ts to he taken ae a stand. 
ard phonevrph, and an mstrumont previousiy marked , 
“ Phonograph-Graplophoue, J. EH. Lippineott,” being 
: : one of some 300 recently manufactured by the Western 
: 118 Electric Co. is to be taken as a standard Phonograph- 
Graphophone. None of the parts or features of con- 
struction in one instrument shall be hereafter applied 
to or used on the other, but each shall remain as it now 
is, as illustrated by the instruments marked, except in et 
so far as each may be improved by new inventions, but 
an invention improving the phonograph shall not be 
applied to or used on the Phonograph-Graphophone, 
and viee versa, it being the intention hereof that each 
instrument shall remain distinct, and shall not be 
119 improved by the use of parts or features of construc- 
tion of the other. | 


ET OR Me eee: 


Fourtu. Any invention or improvement made by the 
said Edison within fifteen yearsfrom the date hereof | 
upon the phonograph as it now exists shall be assigned | 
to the Company without further compensation. But | 
any invention made by the said Edison within fifteen 
years from the date hereof relating to a special phono- | 
graph or special extra for the phonograph, which is 

| 120 sold as an extra, such as the manufacture of duplicate 
# records of music, novels c., or any invention by which 
| the use of the phonograph is enlarged or by which it 
is adapted to uses other than those for which it is now , 
employed shall be assigned to the Company and the 





{ Company shall pay to the said Edison a royalty of 15 mS 
per cent. computed on the manufacturer’s price to the 
# 4 Company of every special phonograph, special extra, . 
| : duplicate records or appiratus embodying the inven- 
tion by which the use of the phonograph is enlarged or 
by which it is adapted to uses other than for which it is 
i} -. 
| | = on ne ea Be ————————E—— ies 
’ * Raymond R. Wile 
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Soom what a Phonovrapli- 
seamen! previously marked 
elise ty rahe taken pe a Stary} 
MON previously marked 
‘heue, J. UL. Lippineott,” being 
iw amaunnfactured by the Western 
hen as a standard Phonograph- 
f the parts or features of coh- 
nent shall be hereafter applied 
: bit each shall remain as it pow 
justruments niarked, except in 
mproved by new inventions, but 
3 the phonograph shall not be 
the Phonograph-Graphophone, 
the intention hereof that each 
un Wlistinet, and shall not be 
parts or features of construc- 


on or improvement mace by the 
cn wearsfrom the date hereof 
Sit now exists shall bo assioned 
it further compensation, “But 
the said Edison Within fifteen 
cof relating to a special phono- 
for the Phonograph, which ig 
> thenanufacture of duplicate 
&e., or any invention by which 
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now employed, as the case may be. Clocks to be ex- 121 


empted from all contracts. All patents issued on said 
inventions shall belong to the Company and all ex- 
penses of procuring the same shall be paid by it. No 
new invention of the said Edison assigned or assignable 
to the Company hercunder shell be used on or sold with 
the phonograyh-graphophone. 


Firrx. In order that the said Edison may conduct 
experiments Jooking towards the improvement of the 
phonograph the Company shall allow him to draw for 122 
experimental expenses for the first year from the date 
hereof, $15,000 ; for the second, *10,000 ; for the third, 
$7,500; and yearly for ten vears thereafter, $5,000. 
These expenses to be actual cost with no profit to the 
said Edison. 


Srxru. If the Company should at any time be sued 
or threatened with suit by any person claiming that 
any part or feature of the phonograph infringes patents 
issued to any person other than the said Edison or 193 
upon any invention alleged to have been made by an- 
other, the said Edison shall have the right by his own 
counsel at the Company’s cost to participate in the de- 
fense of such suit. 


SeventuH. The Company shall not sell phonographs 
for use in other countries other than the United States 
and Canada, nor interfere in any way with the foreign 
business of the said Edison. The said Edison is also 
to have the exclusive right in perpetuity to manufact- 124 
ure the phonograph and all supplies therefor for ex- 


port. 


Eieutu. All phonographs dealt in by the said Com- 
pany shall have placed upon them such numbers and 
dates of patents as in the opinion of counsel may be 
necessary for protection of the patents of the Company 
under the law. 


Nixtu. This contract is predicated upon the assump- 
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tion that all the provisions of a contract entc.cd into 
between the said Jdison and Jesse H. Lippincott, dated 
the 28th day of June, 1888, have been or will be car- 
ried out. In case the said Lippincott should fail to 
pay to the said Edison the =500,000 as in said contract 
provided, or in ease of the filure on the part of the 
American Phonogrepi: Co. to execute the contract with 
the Edison Phonograph Works, as in said contract pro- 
vided, this contract shall be null and void. 

IN WITNESS WHEREOF, the parties hereto have set 
their hands and scals the day and year first above 
written. 


Contract BreTweexn Episox PyonoarapH WORKS AND 
American PHONOGRAPH COMPANY. 


AGREEMENT made this day of 
1888, by and between the American Phonograph Com- 
pany, a corporation organized and existing under the 
laws of the State of party of the 
first part, and the Edison Phonograph Works, a cor- 
poration organized and existing under the laws of the 
State of New Jersey, party of the second part. 


Wuereas, the party of the first part is about to un- 
dertake the introduction and exploitation of the 
“Phonograph” and an,instrument to be called the 
“ Phonograph-Graphophone,” and the various devices 
and apparatus used in connection therewith and the 
supplies therefor, and is desirous of having said phono- 
graph and supplies manufactured by the party of the 
second part, 


Now 17 1s AGREED As FoLLows: 
First. The party of the first part hereby agrecs to 


grant and hereby does grant to the party of the second 
part the sole and exclusive right to manufacture the 
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phonograph and tho various devices and apparatus 129 


used in connection therewith and supplies therefor 
in perpetuity, and agrees that it will not author- 
izo the manufacture thereof by others, The party 


Of the soso. part agrees to omainineture and 
deliver the aforesaid to the party of the first 
part oat othe osofmal cost of manyfacture plus 


twenty per cent. thereof, cost of manufacture to include 
cost of Iabor, material and general expense and in- 
eluded in general expense shall be five per cent. of labor 
and material for depreciation of plant. 


Srconp. The party of the first part does not possess 
the right to authorize the manufacture of the Phono- 
graph-Graphophone, but it agrees that it will obtain from 
the person possessing such authority the privilege of 
permitting party of the second part at to all times esti- 
mate on the manufacture of said Phonograph-Grapho- 
phone, and if its bids are no higher than the bona jide 
bids of other reputable manufacturing establishments 
now in business that the manufacture of said Phono- 
graph-Graphophone shall be given to the party of the 
second part. The party of the first part further agrees 
that it will not establish or be interested in any factory 
for the manufacture of Phonograph-Graphophones, but 
on the contrary, will do its utmost to obtain the manu- 
facture thereof for the party of the second part. 


Tuirp. The books of the party of the second part 
shall always be open to the inspection of the party of 
the first part in order that it may keep informed of the 
cost ofthe manufacture carried on by the said party 
of the second part. Ifat any time the party of the 
first part is of opinion that the party of the second 
part is not employing proper tools or proper methods 
or does not possess proper facilities for manu- 
facturing said phonographs it shall appoint 
one expert im manufacturing, the party of 
the second part another and these twoa third, the 
three so appointed to constitute a Board of Arbitration, 
who shall investigate all complaints and their decision 
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133 shall bo binding upon the party of the second part and 
it shall procure such special tools and machinery and 


and adopt such methods and obtain such facilities as © 


said Board shal! recommend. 


‘Fourrn.' The party of the second part jis to be al- 
lowed and contemplates manufacturing the phonograph 
for export, but the orders of the party of the first part 
shall have preference over orders for shipment to other 
foreign countrics. The party of the second part shall 

134 keep its facilities for manufacture up to the reasonable 
demands upon it, and will not manufacture phonograph 
and supplies for use whithin the United States and 
Canada for parties other than the Am.. Phonograph 
Co. 


= 


irra. This contract is predicted upon the assump- 

tion that all the provisions of a contract entered into 

between the said Edison and Jessee H. Lippincott, 

dated the 28th day of June, 1888, have been, or will be 

135 carried out. In case tho said Lippincott should fail to 

pay the said Edison the $500,000 as in said contract 

provided or in case of the failure on the part of the 

Amorican Phonograph Co. to execute the contract with 

the said Edison as in said contract provided, this con- 
tract shall bo null and void. 


IN WITNESS WITEREOF the parties hereto have set their 
hands and seals the day and year first above written. 
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Thomas A. Edison 
against 


| Ezra T. Gilliland and John C. 
Tomlinson. 
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| SOUTHERN DISTRICT OF NEW YORK, ) 
City and County of New Yor, aa 

THOMAS A. EDISON. being duly sworn, deposes 
and says; I reside at Orange, State of New Jersey. I an 
| an inventor by occupation. My laboratory where I work is 
at Orange and has been during the past years. My 
| time there is occupied in making experiments in various 
| lines of discovery in which I am interes tea, and I have 
many assistants and employees under and subj ect to my cm- 
| trol. | 
In June, 1888, the defendant Tomlinson was and | 
| had. been for nearly four years my personal and confidential 
| Attorney at Law and advisor, and often acted in various 
enterprises as my agent or Attorney in fact. He had my 
confidence,and up to that time,I believed inall transac-= 
tions that his advi:e and assistance to .1e were dteinters 
ested and faithful. 

My relations with tre defendant Gilliland in 
the mon” of June, 1888, were aso intimate and confiden= 
tial in both personal and business matters. About — 
years ago Mr. Gilliland le: . che employ"df.the Bell Tele- 
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‘7 phone Company at-Indianapolis, at my request, and came to 





Orange as an assistant and friend in my laboratory. He 
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came upon my guaranteeing to him that in my service he t 
| would make at least as much during the ensuing five years, 
| per year,as he was then making in his then occvwpation. I 
| After coming to me anit uw to June, 1888, he had been en- I 
| tirely associated with me, giving his entire time and at- I 
| tention to my matters and acting as my friend, business 4 
| advisor and agent in business transactions. I considered 4 
Tomlinson my confidential counsel,and Gilliland my cmfi-= ; 
| dential agent, at the time of the transactions a a Fé 
| related. In transactions previous to the one about v be : 
¥ 
detailed in this statement, notably in the Railway Tele- a 
| gYvaph Company, they had jointly acted for me as my agents 
} and advisors in carryirg through the deal. ; 

The Edison Phonograph Company is a corporation 5 


organized under the Laws of the State of New Jersey, on the 
day of 1887, with a capital stock of 
$2,000,000., divided into 12,000 shares of the par wlue 
of $100. each. On the 28th day of December, 1887, I sold 
to the Company aforesaid certain of my patents and invm-= 
tions relating to phonographs and received in payment | 
therefor 11,960 shares of its capital stock, fully paid. 
A small portion of that stock I afterwards parted wica, | 
but I an still the owner of 10,350. shares and cmtrol all 
the remaining sherces, excepting 150 snares, and did control 


all of the said 14,590 shares of such stock during the nego 
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'tiations hereinafter referred to. 
In the month of May, 1888, Mr. Tomlinson visit- 
ea me at ny labo ratory in Orange, and stated that he wishe a 
_ to have an interview with me upon a subject of importance. 
I therefore excused myself to a number of men who were 

| about me, and in order to have an opportimity for a private | 
consultation, Mr. Tomlinson and I walked down through the 

| laboratory yard as far as an apple tree sone fifty feet 
from the laboratory, and sat down under the tree and had 
our conversation. At that interview he asked me if I 

| would sell the phonograph. He said that parties had come 
| to him who wanted to purchase it and would purchase, as a 
syndicate, the whole phonograph affair, taking the whole 

of it off our hands, and he urged me to sell outright for 

| cash, saying that it was a great deal better for me, having 
| 

| my laboratory in good condition, to spendmy time in get- 
ting up new inventions than to take the risk of merchandis- 
| ing the phonograph. He talked to me in this strain a long 
while, and so convinced me that it was better to sell the 
| phonograph outright. 

I told him that if the phonograph was good for 
others, it was good for me, and that I could not see why 
we could not merchandise the ebetibeidial Since everything 
| was organized and it was being constructed, but that, of 
| course, I was always open to an offer. He said that he 


was sure he could put through a deal and get a large sum in 





cash, and I think he mentioned at that interview that the 


principal party in the proposed syndicate was Theodore N. | 
| 
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| Vail and his associates. The name of Mr. Gilliland as 





| negotiator was not mentioned between us at this interview; 
| he was not present, and I knew of no connection between him 
| and Mr. Tomlinson in the matter. Mr. Tomlinson urged me. 
| and advised me to sell, in my own interest. I told him 
| that I was not anxious to sell, but was always open to an 
| offer, and I further stated that he might go in and repre- 
|} sent me far enough to see What offer he ened Zet. He 
stated that his desire was to serve me personally and that 
| he would examine further into the matter on my behalf and 
report to me the result. 

I cannot fix the date of this interview. I 
' | should think that it was about the 20th of May, 1888. 
There were men at work on the new phonograph factory. I 
understand that a start had been made at the walls of the 
| phonograph factory on the 28th of May, but I believe ee 
that for some days prior to that men had been engaged dig- 


ging at the foundation, and therefore I am not certain 





whether tne walls had been begun, or not. I should place 
the interview between the 20th of May and the lst day of 
June, though it may have been a few days later than the 


I st day of June. 


Between the date of the interview just recomt= 
ed and the l2th day of June, I had arother interview with 
Myr. Tomlinson in regard to the same subj ect. | I do mt no 
-erember whether Mr. Gilliland was present or not, but be 


tween the same dates just referred to I learned that Mr. 
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|Gilliland and Mr. Tomlinson were acting together in the 
| 
negotiation on my behalf, and I learned at some time during. 


the progress of the necoiindions, and perhaps during the 

| period just naned, that Mr. Gilliland had initiated the 
negotiation 4nd had called Mr. Tomlinson in rv assist in 

| the matter, and that it was in pursuance of such arrange- 

| ment that Mr. Tomlinson had broached the subject to me. | 

| At the interview now being described, I discussed with Mr. 

| Tomlinson the terms uvon which a possible sale of my stock 
in the phonograph company might be made to the parties with 
'whom he was dealing, and at the. same interview I learned 
that the parties with whom he vee “eee NS. instead of being. 
| Vail and associates, were Mr. Lippincott and associates. 
| I was not desirous of selling the phonograph. 
|My principal desire was to keep it and exploit it, and 


| therefore it was that I was a reluctant principal in the 


negotiation, and my Counsel, Mr. Tomlinson, found it neces- 


sary to bring to bear every consideration that came to his 


Mind to induce me to listen favorably to terms. As a re= 
| sult of much talk, however, I Sketched on paper, in the 
formof a pencil memorandum, the conditions upon which I 
would be willing to part with my phonograph stock. The » 
memorandum does not contain the price which I was to ask 
Por the same, because the offer had already been made to 
me by Mr. Tomlinson, as coming from Mr, Lippincott and 


associates, of $500,000 for the stock. The principal 





points covered by the written memorandum and insisted upon 


oy me, had reference to other matters than the amount to be ; 
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| received. I sketched upon the memorandum referred to, the 
conditions, as I have said, and delivered the memorandum to 


|My. Tomlinson. I have no recollection of the date of do- 


_ @bout Mr. Lippincott, and about his connection with the 
_graphophone, and what he proposed to do with the phono- 
graph. | I also asked what Lippincott was willing to do in 


regard to my phonograyh factory, and my contract for maki ng | 


| that I did not want the money, so why should I sell. I 


‘brought with him the memorandum which I hed prepared in ad- 


vance of this date and gavexzto Mr. Tomlinson. This was 


ing this, but I have reason to believe that it was prior to 


|/ the 12th day of Ime, 1888. .At this interview I asked ‘ 


'phonographs, and they stated in reply that he was willing 


'to do what I wished in that regard. 


me only $30,000. a year, and in the g@meral scramble in 


| this business, I am sure to make that, anyway". 
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I first refused to sell. I stated to then 


' 


said "Simple interest on half a million dollars will bring 


On the leth of June, or thereabouts, Mr. 





Gilliland, Mr. Tomlinson and Mr. Lippincott came to my 


laboratory and we had an interview. Mr. Lippincott: . 


si aa ee 


the first time that I had met Mr. Lippincott. Our talk 

Was general, and had reference to the relations which he 
proposed to establish between the phonograph and the graph- 
ophone, and also to the other features of the menorandum 
which I had prepared and given to Mr. Tomlinson. No defi- 


‘ 7 4 3 | 
nite conclusion was arrived at at this interview, but. Mr. | 
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Lippincott returned to New York, taking with hin the man- 


| orandum in my handwriting. I remember no other interviews 


until J une cal, when another interview was had at my labora~ 


tory, between Mr. Tomlinson and Mr. Gilliland and myself. 
The interview took place in my library. I remember that 

Mark Twain,and George Iles late of the Windsor Hotel, 

| Montreal, were at the laboratory at the time that this in- 

| terview took place, and I was trying to get through with 

| the interview as quickly as possible, so as to return and 

| attend to these visitors. Mr. Tomlinson brought with him 
at this interview, a letter from Mr. Lippincott, dated 
June 21, announcing that he had been to Washington in con- 


sultation with some ox his friends, and that he had gone 


over with them the points in my written memoramium, in de-= 








tail; andin this letter Mr. Lippincott commented upon eagel 


point separately, seriatin. I glanced over Mr. Lippin- 

cott's letter and, finding that in some point or other, he 
, proposed a modification of the terms contained in my writ- 
ten memorandum, I stated to Tomlinson and Gilliland that I 
would have nothing to do with the negotiation. I then 
reiterated the many arguments that I had already spoken of 
for not making the sale, and above all things, my general 
reluctance to do so; but they argued with me for an hour 
or so, in reference to the matter, stating that they were 
assured that it was for my interest to make the sale and 
not to allow it to fall through. Mr. Tomlinson said he 


knew it would be more money in his pocket if the sale was 
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| bush, and that he thowht my interests lay.in effecting the 


\woule@ benefit me. He thought that personally he could 

| make more if I did not make the sale, but he assured me 

that his advice was thoroughly disinterested and that he 
/had in view my interests alone. At one time during the 
interview, I turned and abruptly refused to sell, and used 
these words: "Why do yo insist on this so strongly, 
against my wishes ? What motive have you ? I wish Lip- | 


pincott had never been born. This has disturbed all my 


Lippincott again. At the interview referred to, I also 


| plans and thrown me all out.” They then care forward with | | 
| fresh arguments, until I consented to make a fresh memor~= 


-andum, which I did, and which they took with them to show 
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not made, but that a bird in the hand was worth two in the | | 


sale. He urged me to make the sale solely because it 





| | I 
made use of the words: "Mark my word, you will regret the | 
| 


| day that this matter was ever brought up." 


At the interview just referred to I asked | 
Gilliland what would become of his contract with the Edison 


Phonograph Comany, and, by “his-emtract" I meant a con-= 


tract in writing between Gilliland and the Phonograph Com 


_ pany executed October 28th, 1887, whereby Gilliland was 


| Made the selling agent of the Edison Phonograph Company. 


I had caused this contract to be made with Gilliland at 


that time, at his request and upon his importwity. He 
ves aesirous of having the contract mace with him, and 


nolding the relations that I did with him, and knowing that 
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I would be able to control the contract at all times, I 
consented to the Phonograph Company's making it. I asked 
Gilliland, therefore, how his contract would be affected 
by the sale of the Phonograph Company to Lippincott, and I 
was told by him that Lippincott would give him a stock in- 


terest in a company which he proposed organizing, for his 





contract. I asked him how much he was to receive, and was 
told by him that he was to receive $250,000 in stock. I 
asked him if he was to get any cash, and he said no, that 
as his contract was of prospective value, Lippincott would 
only pay in kind, that is, in stock having a prospective 
value. I asked wnat the capital of the proposed company 
was to be, and they stated to me $5,000,000 or $8,000,000. 


I asked what the stock would be worth, and Gilliland said 





that it was not worth anything, but that he was willing to 
accept it for his contract, and take the risk for the fu- 
ture, and it certainly would have some value if the com-_ 
pany owned all the right for phmograph apparatus. I 
asked what they thought the value would be, or they could 


sell it for, and Gilliland said they might get $75,000, if 


| the deal went through as Lippincott expected. I asked him 
if he got no expenses back, whatever, in cash, and he sai 
no. It was then that I stated to Gilliland and Tomlinson 
that they might continue the negotiation with Lippincott 


and carry it through upon the basis of my modified memoran- 





dum, if they could. 


I do not remember any further interviews in re=-| 
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| to prepare the contract. We looked over a draft of memor- | 


| YP» I stated, "There are some things here I won't agree 


_to myself, but suppose you stay here toenight, and we will 


| graph Company, receiving therefor only a contract to pay 


gard to this subject until the 27th day of June, 1888. 


LO 


_ 


In the afternoon or evening of that day, Lippincott and 
Gilliland came to me at Orange and said that Lippincott 


had agreed to all my conditions. We thereupon sat down 


endum or contract which Mr. Tomlinson had with him, and we 
sat up all night preparing a new contract. I am certain 
that they brought with them on this occasion some kind of a 
draft of contract or memorandum proposed to be made the 
basis of a contract. I looked it over and Saw certain 
things in it that I would not agree to. They stated that 
Lippincott would make an agreement in accordance with the 


memorandum or contract, and the thing to be closed right 





get up a contract, go over, and present it to Lippincott as 
@ basis to argue on." I noticed one marked defect in the 
proposed contract, which was this: it pro vided that I was 


to sell and deliver forthwith my stock in the Edism Phono- 


the purchase price in instalments. I said, "Mr. Tomlin- 
son, if I thus surrender everything, and pass title to it, 
and the buyer then fails to keep his contract with me, I 
will have nothing but a lawsuit against him, and will have 
parted with all my property and tied up my factory. * I 
consequently suggested that the stock be retained as secur 
ity, to be placed in the hands of a trustee and, in the | 


event of failure to pay, delivery should be made at par in- 
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stead of on a basis of forty=<two cents on the dollar for 


(the whole. I also objected to a provision which conpelled | 


me to deliver to Mr. Lippincott the Hemenway stock. I be= 
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'attorney could then draw up a final contract. 


Lippincott took the rough contract which we had prepared, 


and I was very much astonished that he should consider that 


'the final contract and not refer it to his attorney. He 


upon I said no, that I did not agree to deliver it, but 


| That was all he asked about it. I was very much surprised 


that, without further discussion and without referring the 


lieve there were other points in which the contract as pro- if 


| posed struck me unfavorably. So, we sat up all nignt and 


drew up the contract, and in the morning we went to the 
office of Mr. Lippincott on Barclay Street, ready to argue i 
| ; 


out the points of the contract, so that Mr. Lippincott's 





Mr. Gilliland and Mr. Tomlinson and myself went 


to Mr. Lippincott's office on the 28th day of Jwme. Mr. 


read it over, did not object to any of the points, placed 


the contract on the table and handed me a pen to sign it, 


seemed to be very anxious that it. should be closed imme- 
diately. He merely glanced over the contract, spoke to ms 
about the new provision touching the Hemenway stock, and 


asked me if I agreed to deliver the Hemenway stock, wheré-=- 


would meke an allowance, as Was stated in the contract. 


matter to his attorney, he took the pen, offered it to me, 


anid aftcyr I had signed, he signed the contract himself. 








{ did not su_.ose that the contract would be signed that | 
| 


‘ay, because I supposed that he would require to consider 
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| 


| 
i 
i} 


| 


| and consult about the chenges I had made. I did not gee 

| 

| any other contract signed that day at Mr. Lippincott's of. 

| fice besides the one that I speak of now. If there were | 
| 


other contracts signed there, I did not know of it. I did 


“not know that other contracts had been drawn up the night | 
| before. I saw writing.soing on at Mr. Lippincott's office 


that day, and saw Mr. Tomlinson witing, but I did not Know 


what it was, nor did it awaken any curiosity or suspicion 
on my part. When I left Mr. Lippincott’s office Mr. Tom- 
_linson and Mr. Gilliland were with me; Wwe all left to- 


geth er. I started for ome. Tomlinson said that he had 





to #0 to his office and I do not remember what Gilliland 
did. 

I am informed that on June lst Mr. Tomlinson 
prepared, with Mr. Lippincott, a memorardum of terms upon 
which a sale should be negotiated, and that it was agreed 
between them that Mr. Tomlinson should submit the memoran- 
dum tome on Sunday, June Srd, and should telegraph to hin, 


Mr. Lippincott, at Pittsburgh,whether the terms were satis= 


= a 


factory to me. I have seen a copy of such memorandim, the 
same having been showm to me,since the lst day of August, 
1888. No such memorandum or copy thereof was ever shown 
me by Mr. Tomlinson, either on June the Srd, or at any. 
other time. 
I amex to this affidavit a copy of the menor 

andun in pencil which I have stated I delivered to Mr. Ton | 
linson prior to Jue 12th, marked Exhibit A; and I annex | 


hereto a copy of the memora:iim prepared by Mr. Tomlinson 
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on Jume lst and delivered to Mr. Lippincott on that day, a | 
duplicate of which he stated to Mr. Lippincott, as I amin- 
formed, he would submit to me on June Srd. 

Neither Mr. Gilliland nor Mr. Tomlinsom ever 
stated tome that Mr. Lippincott had agreed to purchase the 
stock which Mr. Gilliland was to receive for his agency 
contract, at his, Mr. Gilliland's, option, at par. The 
| earliest date at vhich either Mr. Gilliland or Mr. Tomlin- 
/} son ever stated to me that Mr. Gilliland was to rec@€ive any 

compensation for his agency contract, was the 2lst day of 
_June, when both were present at my laboratory, and when the 
interview in relation to the agency contract took place as 
above recited. After the 28th of June, Mr. Tomlinson and 

Mr. Gilliland brousht Mr. Lippincott over to the laboratory 


| and to the factory, but nothing took place worthy of note, 


a 


excepting that while in the library Mr. Tomlinson took me 
| to one side and informed me that he had done a great deal 
| of hard work in connection with the sale of the phorograph, 
and did not have much stock in the Edison Phonograph Com- 


pany included in the sale, and would not make much money, 


and asked me if I would not make him an allowance. I said 
"How much do you think you ought to have, Tomlinson ?"* He 
said six or seven thousand dollars. I said "If everything 
canes out all right, I will allow you that amount. 

I do not renember sceing Tomlinson after that 
until after his return from Europe, but Gillilam, about 
the 24th or 25thof July, came over and represented to me 


that as the deal was now closed and he could not keep 





Research Library 


like to go to Europe until the thing blew over. I asked 


| him how soon. He said as soon as he could get ready. I 





| agents off any longer, and was afraid to meet them owing | | 


to the fact that he had made many promises, and that they \\ 


would make it unbearable for him, he stated that he would 





| said, "If you can get ready to go within three or four days, 


|_I would like to send a phonograph and box of cylinders by 


ing that he could not get passage by the lst of August, and | 


| This was the first time I knew Tomlinson was going to 


| Europe. 


'that he had concluded to put it off until the 4th of 


August, and stated that Tomlinson was to accanpany him. 


| you for Gouraud." He said ‘all right. He immediately 


took steps to secure his passage, tO g0 on the lst of 


August, but I received a note or a telegran fron him, stat- | 


At an interview with Mr. Lippincott subsequent - | 





ly to June 2th, ne told me that Tomlinson had told him 


that I stated in conversation with Tomlinson that I did not 
Fe é : 


a oF 


need the money, and Iomlins %, said that this was the reason 


why he changed his proposition from one of cash to one of 


time payments. 
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City and Comity oc ie 


ee ee eee a eee -+ “= =x : : 
THOMAS A. EDISON 
-against= | . rs 
| RERA Ts -GILLITAND and JOH C. TOM! 
| LINSON. : 
oi a tas 1 "wong on om ale cle oe 


Tork s S& -B4 


JESSE He LIPPINCOTT, being duly s ~n, deposes:'|- 


and says as follows: I restde at’ No. 40 West 50thsStrect, 


in the City of New York, snd I have been a resident of the 


City of New York for tho past three voars,. 


I first met the defondant Gilliland in refer 


/ence to the purehsse of Réaison's stock in the Tcison Phono-* 


Graph Compeny, in the month of May of this year. I was not 


" aequainted with Mr.Gilliland prior to my fist intorview 


with him on this ‘subjoct, but -I fot Mr.Tharer, of the Woste 


erm Electric Company, to introduce mo to him. After intro- 


iat 


|} ducing me he left us tofether.s I broached to him (Gilliland 


the question acto wether the stock “dn the Edison phono= 
winapi” Belge could be purchased, and. he said that olthoush, 
matters had sons 80) for in the perfecting of the Pho, ernie 
and in the business of exploiting fae! thar while it -isght 
be 2 diffieult thing %o effect a purchese== he thoucht it 


. | roneral 
could be done. <At that interview tere was a good deal of, | 


A 


fits ; ( 1 ) “f . Raymond R. Wile 
B, ph Research Library | 











|} talk about the matter but nothing olse took place. I took 


it for granted,during the interview, that Mr.Gilliland was 





goneral agent of the Edison Phonograph Company, and that 





Inis relations with Mr.Fdison wore'very intimate. I knew 


joereph Company, and whilo I knew nothing of ita terms or of 


that he held a selling agency contract with the Edison Phon- 


ia 


anything in reference to its permanency I had known the 





fact of his holding the contract for some time before. 
The interview which I. have just described was held at Hr. 
Gilliland’s office at No.19 Ney Stroect, in the City of New 
] 4 
t444- 


york, and there was no. one present excepting myself. We 


arranged with each other that I should seé hii again in the 


a 


course of a few days. 


During the next two wecks I had four or five 


| interviews with Mr.Gillilend. I went back and forth, to 





jand from his office several times talking about the matter, 


| interviews as distinguished from another, but JT have a 





I am not clear as to the occurrences at any onc of these 


: 
/onoral recollection that there was more conversation in 


l tne same direction as that which was had at the first 


| 


interview, and my rocollesction is, that at one or more of 


| 

| 

| these interviews, I mado Mr.Gilliland an offer to pcey 

| $500,000. for the stock held by Mr.Edison, in the Edison 
| 





| Phonograph Company, taking it for granted that the entire 


| 
| capital stock could be delivered by Mr.Edison. 


| 


My first interview with Mr.Tomlinsen and Hr. 


Gillilend wes at Mr.Gilliland's office and was cither on th 


| 
(2) ; , Raymond R. 
| 


© 





Slst. day of Mey of this vear or the lst. day of June. 











jAt one of the interviews had betweon myself and Mr.Gilliland 


|} before XY met KMr.Tomlinson, the price that I was expecting 





betrgy for the Phonograph stock had beon talked over, and 
|MreGilliland stated to me that he would like to wetig: Ws 
Tomlinson into. the negotiation, because he (Tomlinson) held 
an interest in his (Gilliland's) agency\contract, and at the! 
same time that I had made tho proposition to pay $500,000. 
for the Phonograph stock, Mr.Gilliland asked me what I would 
do for him= holding as he did the agency contracts I told 
him in a general way that I would teko care of him, but no 
sum or terms of eny kind were montioned until after Mr.Tone || 
‘linson ceme into the nesotietion. MreGillilend ascordingly 
jmade an appointment to mect me at the Electricad Club on 


Decoration Day, the SOth.day of May, expecting to have Mr, 


| Tomlinson thore, WMr.Tomlinson was out of the City somewhore 


and did not ap»ncar on that day, so that it must heave been 
ne day following or the lst. day of June that I first mot 


Myre Tomlinson. At that interview they said that they could 


| 
jetfect a salo of the Phonograph stock at $500,000. and they 
| aakea me what I would give for the azoncy contract held by 


tf er 


Gilliland, and I said what do you want. They replied that 
‘they ought to have half as much as Mr.—Edison sot. I told 
them that that was satisfactory and that I would give them 


ithe value of $250,000. of the capital stock of tho company 


+ 


jthat I was going to organize, Whereupon they said that that) 


was an unknown quantity; that they did not know what the | 
stock was soling to be — and they asked what I Was, Gente |. 
3} Research Li btary 
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writing,June 1lst.1833, at the time of receiving it. It 





| 
i 







to give thom in monoy. Then I told them I would take the 
stock back from them at the some valuation at which I gave 
it to them and pay them in money, provided,I could pay 
$50,000. per month commencing the lst.day of August. 
Mn.Tomlinson,at that interview, made a memorandwm in penci 
which I now have, and a copy of which I annex hereto marke 
Ae which memorandum gives the terms &¢ upon which the Phon 
osraph Company stock and Gillilend's arency contract would 


be sold to me. This memorandum I dsted in my owm hand- 





was agread betweon us that Tomlinson was to submit tho me 
orandum to Edison on the following Sundey,June Srd. and 
was to telegraph to me regarding the some at Pittsburgh 
where I expected to go on the night of Saturday June 2nd. 
I went to Pittsburgh the night of Jime Sri. and on the 
morning of tna 4th.I received a telegram from Mr.Tomlinson 
dated June 3rd. e Gony of which is hereto acti inlell: easel 
Be On June Sth. I received at Pittsburgh a letter from 
Mr.Tomlinson, dated June 4th., a copy of which he annexed 
hereto marked CoE 
At Gea: zon that Mr»Tomlinson was introduced 
to me, at the interview just described, it was statod by 
Mr. Gilliland that the reason for his coring into the noge 
otiation was because of an interest which he held in his 


(lir.Gilliland's) contract. Prior to mecting Mr.Tomlinson | 





no definite amount had becn talked o* between myself and 
Mr.Gilliland as to the price I would pay for his agency 


contract. Our tal: was of a seneral character and Peto fy 
( 4) Research Le ry 











| stated that I would take care of him. I used that express 


ion to him as a result of a statement by him that he would 
sell his contract at the same time that he sold the stock. 


I was satisfied that if I bought Mr.Edison’s stock I would 


have to have Mr.Gilliland's agency contract,otherwise, I 


would not have the promotion of the business. If his con 
tract remained in force after I had concluded my negotiaions 
for the Edison stick, then the object which I had in view 
would be defeated. While Mr.@illiland never stated to me 


that if I bought the Edison stock I would also have to buy | 





his contract,he did say that if I bought the stock the 
contract covld also be bought. 

J first named to Mr.Gillilend the sum of 
$500,000. as an amoimt that I would be willing to pay for 
Edison's stock in the Edison Phonograph adliaeeia This sum | 
was named by me in an interview with Mr.Gilliland prior te 
Mr. Tomlinson coming in to the negotiation. I am not clear | 


as to whether it was the first interview -Tith Mr.Gilliland 


or a subsequont ene; dut,I think, at a subsequent ono. 


At the interview just referred to(which I have called the 
first interview with Mr.Tomlinson and Mr.Gilliland) Mr.To 
linson put some questions to me regarding my business pos= 
ition=-- which I answered=- and he questioned ma pretty 
closely as to my ability to carry the Phonograph projects 


which I contemplated ,through suecessfully. I den't know 


) 
how many interviews I hed with Mr.Temlinson and Mr.Gilliland 


eee — —<— 
a 


but, perhaps, two or threo before I left for Pittsburgh an 


they went out to see Mr.Edison. After the second or third) 
(5) Reena, 





interview with tham,they stated that they were going out 

to see Mr.Edison and implied that they had not yet seen him 

on the subject, It was my impression that all the interes 
views which I had held with Mr,Gilliland were leading up 

| to this point, and that he (gillileni) had not been out 

to soe Mr,Rdieon Varbél he brought Mr,Tomlinson in to our 

 aeihtiadiicall I did not know that Mr,Edison would coon my 

| nce (GO 

offer until after I had “leti—fer Pittsburgh, My impression 

is that Gilliland and Tomlinson said to me at one of the 

| interviews prior to my leaving for Pittsburgh, if Mr,.Edison 

| will accept what will you do about the agency contract, 

That is my recollection of it, and further, that we then 

came to the terms in regard to the egency contract,namely, 

that if Mr.Edison would accept my offer for the Phonograph 

| Company stock that then I would pay them so much for the 

| contract. That was at one of the first ‘two or three intor= 

views with Gillilend and Tomlinson and was prior to the tim 

that they said that they would confer with Mr,Edison in 

| reference to my offer for the stock, and all of these inte 

| views must have beon held between Decoration Day and the 

| 2end.day of June. They were all in Mr.Gilliland's office, 

At no one of these interviews between Mr. 
Gillilani and myself, and botween Mr.Tomlinson,Mr.Gilliland 

any myself, did either of them suggest to me that I should 

offer a larger amount for the Edison stock than $500,000. 

| Mr.Gilliland said that it might be difficult to bring Mr. 

Edison to the acceptance of the terms proposed by me, for 


the reason that MreBdison was very much opposed to the raymond A) Wile 
( GB ) | ee : iprary : 


American Graphophone Company,. of which Compeny,I had become 





'@ licenses... He said that any talk ef a combination of inter 
est was out of the question, and that Mr.Edison felt so 

atrongly on this point that it would be useless to say any- | 
thing to him about it, but, that a purchase might be ettacte: 


|ede He said it might be difficult to bring Mr.Edison to 


a Oe EO OEE SS ris me 
2 ——— 


an approval of the figure offered for his stock as Mr.Ediso 


had vory large ideas about the valuc of the Phondcraph since 


ee 
——_—_———— Ee 


he had perfected it. They both said that they would try to 


Sy 


obtain Mr.Edison’s acceptance of the terms proposed by més. 


They said that they would go out and see Mr.Edison and @n- 


Sn 


deaveor to get him to accept, and then would notify me, and 
| 4f I ‘could then put the combination through I was to let 


them know in so many days. In other words, if I elected to 


Se es 


purchase I was to let them know in 15 days. 
After the interviews with Mr.Gilliland and Mr, 


Tomlinson I went, as I have stated heretofore, to Pitts= 


= - = aa eRiaai 


burgh on the night of the Srd.of June, and for a week was 


engaged in business in Pittsburgh. I went to Washington 


7 
a rr 


from Pittsburgh. I arrived in Washineton on June lith. 
which day I spent in Washington, I left Washington the 


night of June llth. and arrived in New-York on the morning | 


-——— ——————— —— 
EF 


of June lkth. I then had @ conference with Mr. Tomlinson 
and Mir,Gilliland in which I agreed to make the purchase. fine 
This conference tock place in Mr.Gillilend's cffice. No 


papers had been drawn up up to this time. Either on the 


OE EE 
_———— rr ee 


| 12th.of June or within a day or two afterwards, I went out 


| te Orange to see Mr.Edison. I wont with Mr.Tomlinson ANGnd R] Wile 
| ( 7 } Research Library , 


Nr.Gilliland. We met Mr.Idison in the laboratory. There 
| was some goneral talk about the Phonograph. MrsNdison 

| asked me about my contractyrith the Graphophone Company, 

| and about how I proposed to promote the businesses I ont= 
| Lined t& for him in a. general way what I expected to Gow 
| At. this interview there was no argumént or controversy 
about the terms for the purchase of the stock nor wero tho 
| terms mentioned. It was assumed at the interview that we 


‘\, 


| hed arrived at terms. Nor was the proposed contract bet- 





9 22 Iveon us discussed. All the features of a proposed contract 
2 ; 
-— the manufacture of phonographs by Edison; the mane 


| 


| Wfacturer’ s profit; Mr.EFdison‘’s personal contributions of 


| his inventions to the business, and his compensation there- 


for, were all mentioned in & pencilled memorenda made by 
Mr.Edison himself, in his om hand-writing, end handed to 
by hur ruwtuaom— Ry f- 

me, prior to this intorview, before I went to the laboratory. 


F have the memorandim.itself and a copy thereof is annexda 
| i : oo f 


to this affidavit marked De I remember that on the occas= 





ion of my visit to Mr.Edison'’s laboratory my attention was 
called to the fact that Mr.George Parsons Lathrop was 
present on the same railway train that we were on our 
journey to Orange. Mr.eLathrop was alse bound on a visit 
te Mr.Edison, and was at Mr.Edison's laboratory during the 
| time that we were there. Mr Tomlinson and Mr.Gillilend 


| arranged to kecp Mr Edison's “attention duringthe ontire 





| time that we were there, so that Mr.Lathrop would not pet 
: —— | 
an opporturity to talk to him. Mr.Lathrop camo back to the 
>A 
“" City on the same train with us that evening. Mr .Gillidanad iwi 

( 8) Research Library 











stated, as a reason for his action in this matter, that 


Lathrop had sold a. large block of the stock of the Edison 


Phonograph. Company for $150. a share, and that he was un~ 


doubtedly figuring to obtain moro stock from Mr.Edison for 


|. Sale upon commission, Mr.Gilliland said that if Lathrop 


succeeded in making many more sales at that figure, it 


would be impossible for him (Gilliland) to put a deal 


3 through with Mr.Edison for the sale of his stock to me, 


The paper, a copy of which is hereto ennexed 
marked A.,was given to mo, as I stated before, by Mr. Tom= 
linson prior to my leaving for Pittsburgh, I took the 
paper to Pittsburgh with me and afterwards to Washington, 
and its terms were the subject of exemines ton by the Graph- 
ophone Company,in Washington, as well as ak vewents On my | 
return to New-York from Washington, on tho leth.of June, 

I remained in New-York until the 17th. when I returned to. 
Washington again. It was during this period, between the 
lzth. and 17th.of June, that my interview occurred at the 
iaboratory of Mr.Edison, and it was during thig period that 
Mr.eTomlinson gave mc the memorandum Kn Mr.Fdison's hand= 
writing, a copy of which is annexed herctc merkea fy. 

I returned to New York the night of Junc 15th. reaching 

New York on the morning of the 19th... On Thursday, the ro 
2lst.of June, I wrote a letter to Mr.Edison, dated on that] | 
day, of which I have a copy,.and a copy of which is annexad | 
hereto marked Ee in which letter I suggested several things| 


in viow of tho discussion I had had in Washington.: This 


(9 ) Raymond R. Wile 
Research lLibrary 


| 


\letter I sent to Mr.Fdison by Mr.Tomlinson, whom I met on my 
a from Washington on the 19th. I communicated to than 


lwhat occurred in Washington in advance of writing my letter 
| 
to Mr.Edison. This, I believe to be the first letter that 


I have written to Mr.Edison on this subject. My letter 


roposed modifications of the pencilled memorandum, in his 


P 
hend=-writing, which I had taken to Washington. Mr.Edison 





commnicated to me his acceptance of my proposed modifica= 


tions. The following Tuesday,June 26th. I wont to Washing~ 


ry 


yee asain to sec the Graphophone people. I returned to 






iNew York on Wednesday June 27th, arriving in New-York in the 
| , : 


lafternoon. On arriving in New-York I had an interview with 


[Mr Tominson and’ Mr.Gillilend, 
At 3 o'clock in the afternoon of June 28th. 
Mr.Edison,Mr.Gilliland and Mr.Tomlinson came to my office 


at 139 Barclay Strect, with a proposed contract between Mr, | 







Edison and myself prepared for execution, After reading 


ee 


|the sane over I sisned it. I also signed an agreement to 


jdeliver to Mr.Gilliland, stock to the value of $250,000. 
| 





jan a corporation which I propos eto organize for tha ex= 
bee of the phonosraph business, I annex a copy of 
‘the atreoment just refertady to , to this affidavit marked Pe 
‘Mr. Tomlinson put the agreement marked F. in his pocket after 
the same had been executed, and went out with Mr.Gilliland 


| 
| 
| 


and Mr.Edison, stating to me, as ho went out, that he would 


|come back in the course of an hour with another aerecmont 
| for me to sisn. In about an hour he returned with an agrec- 


Raymond R. Wile 
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ra 


ment which stipulated that I should buy back the stock which 





had agreca to give Gilliland amounting to $250,000+ in 






cash to be paid in five cqual payments, the 1ist.of August,, 
| 


September, October, November and December. Mr.Gilliland did 


| ‘ 
ot come back with him, nor did Mr.Edison. I annex a copy 





me the duplicate copies of contracts marked Pe and Ge Mre 







| 
‘ineorea changed the date of the contract marked F. from 
| une 28the to Jue 27the He did this at my office after ro 


x, retumeds in pursuance of his statement on leaving with Mr. 
| 


dison and Mr,Gillilande 


al 


No discussion took place at my off€ag. during 
the presence of Mr.Edison regarding the purchase of Gilli- 


lland's agency contract. I+ was not referred to. 


1 
| 


1 


On the occasion of one of my visits to Mr. 
Edison at the laboratory=-I am not certain whether before 


jor after the 238th.day of Jyme; but after all the terms were 


jp nothing to Edison about the cash which he was rocciving from 
re } i 

me, because, if I did, he (Edison) might think that he 
: | 
\(Gilliland) was receiving too much for his agency contract. 


| 
|I went to see Tdison between the 17th.day of July and the 


agreed upon substantially+- MreGillilam asked me to say 





|1lst.day of August, at his laboratory, also with Tomlinson 


lend Gilliland. I am not certain whether it was on this 
loecasion that Mr.Gilliland spoke to me on the subject of 


\ | 


|not' saying anything to Fdison about the cash. I am not 
| 


| certain whether it was on the occasion of our soing to tha 


Research 


5 the contract last named marked Ge» Before exchanging with 
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laboratory at that timo or prior to the 23th.day of June. 
During the time that clapsed between tho 28th.dey of June 
and the 17%th.day of July, I was most of the time with my 
boy,. who was ill with diptheria, in the Alleghany Moun=— 


tains, Pennsylvania. I was out with him until the 16th. 


| day of July and I was not in New-York betweon the 29th. 


day of June ana tho 18th.day of July. I left tho mome- 
tains tho 18th.day of July in the afternoon for New-York. 


I was oblised to be in New-York to cxccuts two contracts; 


| Rome Botwe on the Edison Phonograph Company and myself, and 


one between myself and the North American Phonograph 
eounony on the 17th. day of July. On the sum: day there was 
to bo a mocting of the stockholders of the North American 
Phonosraph Company, at which I had to be present. On the 
ivth.day of July, a contract was exccuted votrvreen Gillilend 
and mysolf, a copy of which is horato annexed marked I, 

On the same day I caused to be issucd to the said Gillilan 
33847 shares of the North Amevican Phonosraph Company, the 
same being certificate No,7, Such certificate was after 
wards surrendered to the company and new certificates 8, 

9, 10, 11, 12, 13, 14, 15, 16, 17, were issued in place 
thereof for tho niwmber of shares following, to wit, res« 
pectively: 154, 154, 154, 231, 77, 615, 558, 617, 692, 

G15. Betweon the 17th.day of July and the lst,dey of 
August I saw Tomlinson and Gilliland frequonitly. They wer 
in my office scoveral times botween the 17th,of July and thf 
day they sailed, The ilst.of August they both came to my 


office, having given me notice of their intention to sell 


| Raymond R. Wile 
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to me ,. on that day, a portion of the stock given to Gilli- 
lend in parment for his agency a A copy of the 
inotifiention received by me in advance of the lst.of August 
‘s hereto annexed marked Np. At Mr.Gilliland's suggestion 

t drew a chook for $15,000.. to the order of Mr.Tomlinson 
and a check fort bn Gdo — to the order of Mr. Gilliland. | 


Whereupon Mr.Gilliland dcolivored to me one-fifth of the 





stock which had been transferred to him in pursuance of 


| 
| my contract with alia Photorraphic copies of the said 


5S’ | checks,, which have since been paid, and returned, and can- 





celled, are ennexed hereto marked J& Ke. 


i XY ph Pods, ; hh Offueh, 
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| «+ June 18t.1888. 
I. Buy all stock of Edison Phonograph Co. 
& Edison Speaking Co. for $500.000. 


| 

| i 

le. Edison to reserve 133,000 to buy out 
l 7 | 





Speaking Phonoe Co, 


8 Edison to have manufacturing at cost ) | 


stock to be based on price at which sales 


| & 20% 
4 4. Instrument to be called Phonograph or 
: | Edison Phonograph & best instrument to be 
| | put on the market. | 
1 | So. Edison to be paid royalty of 5% on price | 
: | to Company for 15 years & to assign new , | 
Be |. inventions to Co. for 15 years. 
: | 6. New Company to be formed which shall buy 
- ! - up all it considers of value. The com- 
| pany to be called U.eS.Phonograph Company. 
: Its capital stock to be not less than 
: $390009000. nor more than $5,000,000. | | 
| 7. Persons to be connected with Co., Lippin- 
| cott, Robinson, Whitney &c. | 
) 8. Gill. contract to be bought for $250,000. e 
| worth of stock of new Company, value of 


are made to onigian promoters. $50,000. 
of 250,000 to = paia in cash & Coe to agree to buy 
balance 4 mo from completion of agreement at 


$200,000. cask, All present and future 


| patente of Gilliland to go in. 
|  ) 


i 
#\! = = —_= — aS — 


9. Definite answer witintn. 15 days. Affair 
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to be conswmmated before Aug.1lst.88. 


cm ee —— . 





| 


—— 


B. 


June 3,1888, 
Dated New York 3 
To Jesse H.Lippincott-- Pgh. 


Have seen my parties proposition will be accept 


q 
a 
q 
a ee  - S -> e  - 
———_—_ + See a ee —_ | 
1 


———— —— 


ed I think it important preliminary papers skould be closed 


at once what is the earliest day you can be in New York. 


John C.Tomlinsone 


—=— 
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~ John C.Tomlinson, | 40 Wall Street, 
“a Counsellor at law. . New York,June 4th.1885, 
= Jesse H.Lippincott,Esq. 


Pittsburg, Pa. 


Dear Sir:=- 


‘ Your telegram of today just received. 
ee | I enclose a copy of Mr.Edison's contract with the Edison 
3 | 
ae | Phonograph Company, also copy of Mr.Gilliland 's contract 


with the Edison Phonograph Company, as requestede | 

Shall expect to see you in New York on the 12th. | 
. = | As I telegraphed you, I think it very important the pre- 
3 liminary agreement should be come to, as the business is 
in such a condition that any delay would be unwise. BY 
delay I do not mean delay in a a s the agreement, 


but in coming to an understanding. 


Very sincerely yours, 


| 
| 
| 


John C.Tomlinson,. : 
Raymond R. Wile 
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De 

Royalty 10 per cent - be added to factory 
price to Co. 

Sole manufacture in perpetuity for Cos on 
basis actual Co. plus 20 per cent, both for supplies, phon- 
ographs and ae things, accessories etc. 

Called Amm Phonogh Co. 

Company to respect all foreign biz of E. who 
is to be allowed manufacture here for export and Amn. Co. 
not to sell directly or indirectly outside of U.S. and Can-| 
ada. 

After date of turning biz over any future 
improvement on phonogh to go to Co. free, but any special 


phonogh or special extra which is sold as an extra E. to ge 





15 per cent royalty for invention. Clocks are excepted fro 
all contracts. 

Experimental expenses to extent of 30,000 to 
be allowed for firsts year 20,000 for 2nd.year and 15,000 fo 
third years & 10,000 thereafter for three more years, & 
5000 thereafter for 7 years. 

| These expenses are to be actual cost as per 
Laboratory methods of charging ( i. e.) no profit to 
Edison. 

Ee to be satisfied that parties are biz men & . 

scheme is'nt to be a stock speculation & run by a lot of 


lunkhead directors. 





Price of complete? phonogh outfit not to be. 


moré at any time than $85. that public shall always be 
( ) Raymond R. Wile 
1 ‘ Research Library 
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| permitted to buy outright at that price or less, complete 


“outfits as good as are rentede 


a 


| Mfg duplicate records (i.e.) publishing of 
| 
_music,novels, operas etc. to be reserved to factory that 
x . } 
* is to say if E. succeeds in devising a process of printing 
| 
| Sareea of Records commercially the factory is to mane 
: | ufacture such duplicates at regular allowance of profit & 
: 
<a |E. is to get his royalty on same as an extra (i.e.) 15 per 
= \ 
d 'eent, patents of course to go to Coe 
: : 
ws | 
~ | 
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June 21,1888. 


Those A. Edison,Esq., 


Orange, Nede 
My Dear Sir:-= 
Referring to a conversation held with 

you a week ago J find that my associates are not satisfied 
iy as the purchase coupled with all the conditions that 
you made. I will take, them up in the order in which you 
| penciled them. 
First they are of the opinion that after paying 
you a large sum of money for what you now have, that they 
should not be obliged to pay a royalty for the use of what 
they already hold the title to. 
Second. On account of my contract with the 
'Graphophone Co. I am obliged to take so many instruments 
| each year: That company is not willing to give you the 
exclusives manufacturing of said instruments. 

Third. We would of course agree not to sell 
any Phonographs for export except to Canada, 

Fourth. "After date of turning business over 
any fubure improvements, on Phonograph to go to Company 
free, but any special Phonograph or special extra, which is 
sold as an extra Edison to get fifteen per cent royalty for 


invention, Clocks are excepted from all contracts". This we 





would agree to, the Patents coming to us. 
| _ Fifth. Manufacturing, Duplicates records, 


publishing music Novels,Operas &c, for the Phonograph to be 
( 2 ) Raymond : Wile 
Research [hibrary 








duplicates at regular allowance or profit, that is twenty 


| to be put on the market, the former to be known as the 


| Phonograph and the latter to be known as the Phonograph- 


= a = _ = 
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———— 


manufactured by the Western Electric Co. 


-yeserved to Edisons factory. This is to say if Edison 


/ per cent of the cost, and Edison is to get fifteen per cent 


' royalty," to this we agree the Patent coming to us. 


for shipment to Foreign Countries, The E.Co.e to receive 


20% profit over actual cost on all Phonograph supplies &c. 


let contracts for any considerable quantity of them, they 


succeeds in devising a process of printing duplicate records 


commercially valuable the Factory is to manufacture such 


Sixth. Both the Phonograph and the Graphophone 


Graphophone. 
The Edison manufacturing Co. manufacture the 


Phonographs, supplies, &c., necessary for the United States 





and Canadian market, the orders for this territory to always 


have the preference, in date of execution over any orders 


Seventh. In regard to manufacturing Grpaho-= 
phones the Coe informed me that when they were prepared to 
will give the Edison manufacturing Co. the opportunity to 
estimate on them in other words to compete with other man- 


ufacturers for the work, at the present time they are being 


Eighth. The Company will probably adopt the 
course of both renting and selling instruments giving their 


patrons the option of either plan: They would not want to 





be absolutely committed to the price named by Mr.Edison but 


it is only natural to suppose that being competent business | 


RaymondjR. Wile 
( 2 ) Research|Library 


men, and having a large amount of money invested, they could 
not in their own interests afford to adopt a plan that woul 
antagonize the public, 
| Ninth. In regard to experimental expenses 
we would be willing to allow fifteen thousand dollars the 
first year, ten thousand for second, seventy five hundred 
for third, and five thousand thereafter, for the next ten 
years. These expenses to be actual cost, making drawings 
constructing modes and making experiments but to include 
no compensation or profit to Mr.Edison. 

Tenth. The instrument herein referred to as 


the Phonograph to be the instrument or machine as man= 


ufactured by Mr.Edison at this date. One of which is to be 
immediately put in my possession, : 
Eleventh, I am to have the right to require | 

you to place upon’ any Phonographs manufactured by you, to be 


put upon the market by me, such names, numbers, and dates 


of Patents as in the opinion of my Counsel, shall be 


S 


necessary for the protection of said Patents under the law. 
If you are willing to accept the modified con- 
ditions as indicated in this proposal, as the basis of an 
agreement and as a sale, I am authorized to offer you the 
sum of five hundred thousand dollars to be paid as follows. 
One fourth in sixty days from date of signing 
preliminary agreement, one fourth in ninty days from same 
date,, and the remaining two hundred and fifty thousand 


) 


dollars in four months from same date. You to deliver only| 





the capital stock of the Edison Phonograph Company and the > 
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certificate you hold for twelve hundred shares of the Edison 


Speaking Phonograph Company and five shares in same Company 


held by Mr.Batchelor we purchasing the balance of the stock 


of the Edison Speaking Phonograph Company and no part of the 


money paid to you to be used for that purpose. In other 


words, the half of million of dollars to go to you clean and 


cleare 


Raymond R _ Wile 
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| AGREENEN-® made this 27th.day of June, 


1888, by and betweon EZRA T,GILLILAND and JESSE H.LIPPINCOTT 






| 
| both of the City and Stato of New York. 

WHEREAS a certain contract sas entered into 
' betwoen the said Gilliland and the Edison Phonosraph Company 
| dated the 2Sth.day of October 1837, and the said Lippincott 
wi] | is desirous of acquiring all the rights of the said Gilli»: 
a | 
| ‘land thoreundor. 

WOW it is AGREED as follows, 

FIRST. The said Gilliland asrocs to assign 
his said contract to: the said Lippincott within twenty days 
| from the cate nercof, and the said Lipyvincott agrecs to giv 
| him in consideration thereof upon the delivery thereol two 
| thousand five hundred shares of stock of the par value of 
| ; 
| One Fundred dollars each, of a2 corporation to be known as 
the Amcrican Phonograpn Company and to possess all the 


| 
| Phonograph patents or the beneficial interest therein of 


ee 


Thomas -AeIdison and any inventions made by the said Gillie 
| land within 15 years from the date hereof shall be <ncioneal 
to the Compatty without further consideration. 

| IN WITIMSs ViEREOF the parties hereto have 
set their hands ma soals the day and year first above. 
written. 
| : | | Bara TeGilliland (seal) 

Jesse HeLippincott  ‘(scal) 

yitness 


Jon C.Tomlinson © 
Raymond R. Wile 
Research] Library 





AGREEMENT made this 28th.day of June 
| 3888, by and between EZRA T.GILLILAND and JESSE H. LIPPINCOTT 
both of tho City and State of New York. 

| : WHEREAS, an agreement was entered into betweon 
| the parties hereto, dated the &7th.day of June 1858, by 
which the said Lippincott asreed to purchase and the said 


| Gilliland to sell all the right and interest of the said 





| Gilliland in his contract with the Edison Phonograph Company 

_ dated the 26th.day of October 1837, now in suppliment to 

seid agreement between the parties, and in consideration of 
one dollar to each paid by the other, and for other valuabl 
considerations 

IT Is AGREED as follows: 

First. If the stock of the Amorican Phonog- 
raph Company is issued to the persons furnishing the capit~ 
al to seid Company, i.e. to the original promoters of LAs: 
than par, the said Gilliland instead of receiving two thous 
and five hundred shares nd ailowk of the said Company of the | 


par value of one hundred dollars each as in said prior con=— 





tract between tho parties hereto provided, shall be given 
‘sO by the said Lippincott two hundred and fifty thousand dole 


| 
7 eh 
lars worth of said stock, the worth of the stock to be fixed. 





by the price actually paid by the original promoters, that 





is to say, if they get stock at fifty cents on the doliar 
Gilliland shall receive five thousand shares instead of 
twenty five hundred, and proportionately if a different 
value is fixed. | 


(1) 
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| Second. The said Lippincott further agrecs 


to purchase from the said Gilliland his stock in the Amocr- 


ican Phonograph Company, in case.he elects to sell the same 


| 
| One fifth of said stock for fifty thousand dol+« 
| 


| 
‘to the said Lippincott as follows: 
‘lars, in cash to be paid on or before August 1st.1888 


| ono fifth in cash on or before September 1lst.1888, one 


| fifth in cash on or before October 1lst,1888, one fifth in 
cash on cr before November ist.1888 and ono fi. th in cash 
on or before December 1st.1038, 


The said Gilliland is not obligated to sell the 


whole or any part of his stock to the said Lippincott but in| 


case he elects so to do the said Lippincott is obligated to 


buy as above provided the whole or such part thereof as the 


\said Gilliland elects to offer him, 
Ten days before payments are to be made, the 
-gaid Gilliland shall notify the said Lippincott of his 


intontion to offer the same tb him. 


IN WITNESS WHEREOF the parties hereto have 





set their hands and seals the day and year first above 





written. 


Bera T.Gillilanda (seal) | 


Witness 





Coase P. Bruch 


Raymond k Wile 
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| KNOW ALL MEN BY THESE PRESENTS, that I, EZRA 7. 
| GILLILAND of the City and State of New York, for and in con= 


‘sideration of one dollar and other valuable considerations, 


| 


have sold transferred and assigned, and do hereby sell 


transfer and assign unto JESSE H.LIPPINCOTY all my right 
| 


| title and interest in to and under a certain contract entcr=| 


| 


| ed into between me and the Edison Phonograph Company dated 
‘tho 23th. day of Octover 1837 Providod however that should 
ithe said Lippincott fail to purchase the stock of the North 
‘American Phonograph Company anit make payments therefor as 
‘and when provided in a certain contract entered into betweon 


me and the said Lippincott & dated June 25th.1838, then and 


in case of such default, the right and interost of tho said 





‘Lippencott shall be only such as the amount actuall paid by 





him is proportional to the swn of $250,000. 


and seal this 17th.day of July 1888, 


| 
| Ezra T.Gilliland (seal) 
| 


|| 
| 


| IN WITHESS WHEREOP I have hereunto set my hand 
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Please take notice that under my contract with 


you of June 28,1888, I desire to sell you 1/5 of my stock 


in the North American Phonograph Company on Aug. lst.1888, 


| July 17/88. 


Raymond R. Wile 
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- EDISON v. GILLILAND. 

tract containing the option for reservation; and it may be that the play- 
ers have generally acqitiesced in the clainis of the clubs. However this 
may be, the players were ‘not in a position to act independently; and, if 
they had refused to consentto the“terms proposed by the clubs, they 
would have done so at the peril_of losing any engagement. The facts, 
therefore, are not such as to_ 







the club for an engagerhent for the season of 1890, while a breach of 
contract, is not the breach of ore which the-plaintiff can enforce. . The 
motion for an injup¢tion is denied. ’ 


Eptson v. GILLILaAND et al. 


(Cireutt Court, S. D. New York. April 9,1890.) A 
™ m 
PRINCIPAL AXD AGENT—FRaUD—PLEADING, 

_A bill which alleges that defendant, as plaintiff's nt for the sale of stock, found 
a purchaser willing to pay $750,(00 for the stock and for a claim held by defendant 
inst the corporation issuing it; that defendant's claim was worth only $75,000, 
but that defendant so arranged the gale that $500,000 represented the price of the 
stock, and $250,000 the value of defendant's claim; and that plaintiff, relying on 
defendant's representation that the purchaser had agreed to pay $500,000 for the 
stock, and $75,000 for defendant's claim, and ignorant that the price was #750,000 
~-for both, eutered into an executory agreement for the sale of his stock for $500,- 
000, aud that defendant had been paid 250,000 for his claim,—is fatally defective 
because it does rot disclose that plaintiff ever parted with his steck, or had other 


~~ “wise been a loser in consequence of defendant's alleged misconduct. 


In Equity. On demurrer to bill. eS ; 
Eugene-H. Lewis; for plaintiff. x oe 
‘ederick R. Condert and W. Bourke Cockran, for defendants. 


a oF oe 


Wanrace, J. brietly stated, the cause of action set forth in the bill of 
complaint is that the plaintiff, being the owner of certain shares of 
stock in a corporation, authorized the defendant Gilliland to find a pur- 
chaser, and negotiate a sale of the stock; that Gilliland got the defend- 
ant Tomliason to assist him in negotiating the sale for a share of the 
profits; that Gilliland had a claim of his own against the corporation, 
growing out of an agency contract, of the value of about $75,000; that 
Gilliland and Tomlinson found a purchaser in the person of one Lippincott, 
who was willing to buy the plaintiff’s stock; that they represented tothe 
plaintiff that Lippincott was willing to pay $500,000 for the stock and 
$75,000 for Gilliland’s claim against the corporation; that thereupon 
plaintiff entered into an executory written contract with Lippincott for 
the sale of the stock at the price of $500,000, to be paid, at a future 
day, upon the delivery by plaintiff of the shares to Lippincott; that, 


in fact, Gilliland and Tomlinson had negotiated with Lippincott for - 


4 purchase by which he was to give $750,000 for the stock and Gilli- 


4 


205° 


t any weight to be given to the acts - 


of the parties as evincing their own Construction of the contract. 1 
It follows that the act of the fendi refusing to negotiate with 
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land’s claim, they both knowing that the claim was only of the value 
of $75,000, and he being indifferent as to how the $750,000 should 


be apportioned between the price of the stock and the claim of Gilli- . 


land; that the defendants and Lippincott thereupon fixed the terms of 
the purchase so that $500,000 should’ represent the price of the stock, 
and $250,000 should represent the value of Gilliland’s claim; that the 
plaintiff, relying upon the representations of the defendants that Lip- 
pincott was to pay $500,000 for the stock and $75,000 for Gilliland’s 
claim, and ignorant that Lippincott was to pay $750,000 for both, en- 
tered into the executory contract mentioned for the sale of his stock to 
Lippincott; and that thereafter Lippincvtt paid to the defendants, and 
they received from him for themselves, the $250,000. The theory of 
the bill of complaint is that bv their fraudulent conduct the defendants 
~merged the actual value of Gilliland’s claim in the value of the plain- 
tilf’s stock, and thereby forfeited all claim to receive or have allowed to 
them in any way” its actual value, and are therefore liable to account 
for the whole sum of $250,000. 

Although there is nothing alleged in the bill directly, or from which 
it can be inferred, to show that Lippincott did not regard the Gilli- 
Jand claim as of the value of $250,000, or that he would have been 
willing to give $500,000, or any less sum, for the plaintiil’s stock with- 
out also acquiring Gilliland’s claim, it would not follow that the plain- 
tiff could not recover if he really lost anything by the alleged miscon- 
duct of his agents. If, availing themselves of their opportunity as 
fiduciaries, they sold property of their own, or belonging to Gilliland, for 
more than three times its value, because they were abie to control the 
sale of the plaintiff’s property, without informing plaintiff of the fucts, 
they were guilty of disloyalty tohim; and, upon thediscovery of their 
misconduct, he could, as to them, repudiate their authority to sell his 
property, or, at his election, compel them to account for the profits il- 
licitly acquired by the transaction. , 

The bill is, however, fatally defective because the facts set forth do 


not disclose that the plaintiff has parted with his stock, or otherwise 


been a loser, in consequence of the alleged misconduct of the defendants. 
He has entered into an agreement to sell and deliver his stock, .at a 
future day, upon receiving the purchase money; but that day had long 
expired before the bill was filed, and it dues not appear that the con- 
tract waseverconsummated. For all that appears, he lias the stock now, 
is still its owner, and nothing ever came from the contract. Whether 
Lippincott repudiate it, or whether the plaintiff did, or whether it was 
carried out, is left wholly to conjecture. It must be assumed, upon de- 
murrer, that the pleader has stated his case as favorably as the facts will 
permit. It must be inferred, therefore, that the contract, fur some 
unexplained reason, has fallen through, and that the plaintiff is in the 
same position he was before it wasmade. The case as stated by the bill 
is, at best, one in which a principal has employed agents to sell property 
for ins, and they have taken advantage of their agency to sell their own 
vreperty at u price largely in excess of its real value. ‘The case is not 
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one where the principal has lost the sale of his own. property by the mis- 
conduct of his agents. But the theory of the bill is: that, the property 
was actually sold, while the facts show-that the sale. has never been 
completed, and, consequently, that the plaintiff has lost nothing by the 





tranaecon. The mane as SCStaNON vey gag. pray ia 
- : -’ Torrey v. Unrrep Srares. 
Ne (Circuit Court, E. D. Missouri, E. D. April 3, 1890.) 
: , a ae 


1. ayp Satreractios—ConsipeRaTion. . 

In an'‘action to recover a balance on a contract to deliver best, defendant pleaded 
that the agreement, as understood by both D pxrhasine arties, was $3.50 per hundred for steers, 
with 9 percent. deduction for all cows delivered, which jatter clause was acci- 
-dentally omitted from the contract, and that plaintiff had Accepted a settlement on 
that basis in full satisfaction of all claims pasmicpea yp A On plaintiff's motion to 

« strike out, held). treating the plea as one of accord an tisfaction, the allegation 
of mistake was necessary, as showing a consideration for the settlement, and it 
constituted a legal defense. 


2. Cope Pieaprsc—EquitasLe DErense. / 
Treating the plea asan equitable defense to an on at law, it was permissible, 
under the Practice Act.of Missouri, (Rev. St. 1879, § 3461,) providing that thers 
Cyt =. but one form of civil action. Smith y- Canning Co, 14 App. 522, 
ollow 
3. Crats aGarnst Unitep States—J carspicrioy/. 
The action being brought wonder Act Cong. March 8, 1887, c. 859, § 2, providing 
5 that the circuit courts shall have concurrent jurisdiction with the court of claims 
in certain cases against the United States,/and that the judge shall bé the trier of 
rg a in such cases, the question of right of parties to a trial by jury is not 
voly 


At Law. On motion to strike —_ plea. 

Plaintiffs petition contains two’ counts, the first laying the damages at 
$525 and the second at $3,000, for other violations of the contract. Act 
Cong. March 3, 1887, c. 359, k 2, provides that the circuit courts shall 
have concurrent jurisdiction, with tbe court of claims in all actions 
against the United States where the amount involved exceeds $1,000, 
and does not exceed $10,000. 

Jay L. Torrey and E. iW. Pattison, for plsintitt in error. 


Geo. D. Reynolds, U. 8. Atty. 


Tuayver, J. In this case the plaintiff sues in the first count to re- 
cover a balance alleged to be due on a contract with the government to 
deliver 475,000 pounds of beef cattle (either steers or cows) at the Sho- 
shone Indian agen¢y. It is alleged in the petition that the price agreed 
to be paid was $3.50 per hundred on the hoof, but that the government 
only allowed and paid $2.80 per hundred for such cows as were deliv- 
ered, and that,/in consequence of its failure to pay for the cows at the 
price stipulated in the contract, there is a balance still due in the sum 
of $525. The government answers the complaint, first, by a general 
denial of all the allegations, as it is permitted to do under the code of 
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UNITED STATES CIRCUIT COURT, 


Southern District of New York. 


mh) sole ea rm) ay es Se mee ee ee: see es kas as x 
Thomas A. Edison : 7 
afainst . 
Ezra T. Gilliland and John G. : 4 
Tomlinson. % 
i ee oa oe 1 gn ee we ee es we are x 


Sirsi- 
Please take netice that, upon the settlement 
of the decree sustaining the demurrer in the atove entitled 
cause, On Monday, April 28th, 1890, at the Court Rooms, 
in the Post Office Building in the City of New York, at 
eleven o'clock in the forenoon, before Judge Wallace, we | 
Shall present the annexed order for his sigpnature, and 
shall apply upon the annexed affidavit for leave to amend 
the bill of complaint herein. 
Yours, &Ce, 
Eaton & Lewis, 
Solicitors for Complainant, 
120 Broadway, 


New York. 


Dated New York, April 23, 1890. ) 


* 


To , 
Messrs, Coudert Bros., “*% 
Solicitors for Defendants, 
68 & 70 William St., 
New York. 
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Thomas A. Edison, 


apainst 


Ezra T. Gilliland and John C. Tom- 
linson. 


DISTRICT OF NEW: JERSEY)» 
; wee 3 
COUNTY OF ESSEX . Y Iotse 2 
THOMAS Bi EDISON, being duly 
sworn, deposes and says as follows: That he is the com-~ 
plainant herein; that the contract, a copy of which is 
annexed to the bill of complaint herein, marked "B", en- 
tered into between deponent and one Jesse H. Lippincott, 
on the 28th day of June, 1888, was, prior to the first 
day of January, 1889, duly executed, performed and car- 
ried out by the parties thereto both by the delivery by 
deponent to the said Lippincott of the stock in the Edi- 
son Phonograph Company, therein referred to, and by the 
payment therefor by said Lippincott to deponent, of the 
purchase price therein agreed upon, and in respect to all 
the other conditions and provisions thereof; that this 
suit was begun in the month of May, 1889; that as de- 
ponent is informed and believes the said Lippincott was 
willing, from the beginning of the negotiations carried 


on with him by the defendants on deponent's behalf, as 


Raymo 
Resear 
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set forth in said bill of complaint, and the defendants | | 
then and at all times well knew that he was willing, to 
pay, upon the terms set forth in the bill of complaint, 
the sum of Seven hundred and fifty thousand dollars 
($750,000.) for the said stock of the Edison Phonograph 
Company, provided that he could for said sum procure the 
same and thus control the said Company and all its pat- 
ents rights and — without the encumbrances upon 


the Company and the limitations upon its business opera- 


tion which were created and existed under the said con- 


tract. 
Po ‘ 
Subscribed and sworn to) A Sawant Chie x 
f ) 
Mf 
before me this 24 , ) 
) 
day of April, 1890. ) 
) 
lft 
, & 
Pithé 
Hoke, of Kase Seat / 
U | 
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CIRCUIT COURT OF THE UNITED STATES, 


For the Southern District of New York. =f 


Thomas A. Edison, : 

. Complainant, : 
against : IN EQUITY, No. 4652. 

Ezra T. Gilliland and John C. Tom-: 

linson, : 

Defendants. : 


Amendments to an amended bill of conplaint in this 
cause, made pursuant to an order of the Court, entered on 


the 2nd day of May, A. D. 1890. 


FIRST AMENDMENT: By inserting in the 9th line of 
the 36th folio, on page 9 of the printed bill of complaint, 
between the words "willing" and "to", the following words: 
"from the befinning of the said nerotiations, am the de- 
fendants then well knew that he was willing," so that the 
eighth clause of paragraph eleven of the amended bill of 
complaint filed in the Office of the Clerk of this Court on 
the lith day of November, 1889, shall read as follows: 

"That, in fact, the thing which the said Gilliland 
“and Tomlinson, as the confidential arents of your orator, 
"sold to said Lippincott and procured him to purchase as 


“aforesaid, was the entire capital stock of said company 





"unencumbered by the said Gilliland agency contract; that en 
"the said Lippincott was willing from the beginning of the 


"said negotiations, and the defendants then well knew that 
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“he was willing to pay upon the terms aforesaid the sumof 


4 ute : at 


"$750,000. for said stock, provided he cqmild for said sum 
"procure the same, and thus control the said company and 
iy "all its patents, rights and franchises, without the encum- 
| Wiel s upcn the company and the limitations upon its 
"business operation which were created by and existed under 
"said contract; and that the said Lippincott never at any 
"Sime desired or intended to purchase said agency contract’ 
"or to keep the same in existence after his purchase of 
"said stock should be accomplished, but, on the contrary, 
"desired and intended to extingsuish and cancel the same and 
ws "free the said company and said stock from the limitation 
"and. encumbrance thereof, and that accordinply, the said 
"Lippincott never in any way actually liquidated the value 
"of said agency contract, or set any price or value upon 


"the same." 


SECOND AMENDMENT: By inserting after the word 

"that" and before the word "the", in the first line of the 

twelfth paragraph of the bill of complaint on page li, the 

words: “prior to the commencement of this suit the said 

contract between said Lippincott and your orator, acopy of 

~ which ‘is annexed hereto, marked "B", as aforesaid, was ful- | 
ly performed and executed by the parties thereto as well by | 
the payment by said Lippincott of the purectmse price of ' 
Five hundred thousand dollars to your orator, and the de- 


livery of the said phonograph stock by your orator to the 


ae 


| 
= said Lippincott as in respect to all the other conditions | 
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and provisions thereof and", so that the first clause of | ' 
| ieee twelve of the amended bill of conplaint filed in | | 
the Office of the Clerk of this Court on the llth day of 
November, 1889, shall read as follows: 
as ee "12. That prior to the commencement of this suit 
| "the said contract between said Lippincott and your orator, 
L- "a copy of which is annexed hereto, marked "B", as afore- 
"Said, was fully performed and executed by the parties 
"thereto as well by the payment by said Lippincott ofthe 
"purchase price of Five hundred thousand dollars to your 
“orator, and the delivery of the said phonograph stock by 
"your orator to the said Lippincott as in respect to all 
"the other conditions and provisions thereof, and the said 
"Lippincott, as your orator is informed and believes, paid 
| "over toc the said Gilliland the said sum of $250,000. in 
"sash, he, the said Gilliland, having exercised his said 
“option and having thereby received said sum in cash in 
"lieu of the said stock in said new company of said Lipvpin- 
"cott in accordance with his secret agreement with said 


"Lippincott hereinbefore set forth, and that the said Gil- 


ee 


"“liland and Tomlinson thereupon shared and divided the said 


-_— 


"sum of $250,000. between then, although what shares or 
"proportionate parts of said sum they respectively received 


"vour orator does not know." 
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We cctt Manel af Ha Wiha & 
| Cirenit Court of the Cnitel States 
1 
¢ FOR THE SOUTHERN DISTRICTOF NEW 
: YORK. ail 
| Y 
| attic | 
Tuomas A, Eprson, | 
| Complainant, ! | 
against \ In budty, 
| | 
! ( Ezra T. GILLILANp and Joun C, | 
ve I ‘TOMLINSON, 
fo ‘ Defendants. 


J ! 

This defendant, Ezra T. Gillilandsaving and 
reserving to himself all and all mannerf objections 3 
to the amended bill of complaint here as further 
amended, and reserving unto himselall and all 


exceptions which can or may be haor taken to — 


the manifold errors, uncertainties, {perfections—_ 
and insufficiencies in the said amendebill of com- 


4 
| manner of benefit and advantage vatsoever of 


much or such parts thereof as this dendant is ad. 
vised is or are material or necessary#t him to an- 
swer to, answering, Says: 


we ‘ plaint contained, for answer thereur, or unto so 


| 

1. He admits the allegations ccained in the 
ies ist, 24 and 3d paragraphs of said anded bill. 
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2. In regard to the allegations contained in the 
4th paragraph of said bill, he admits that the com- 
plainant is an inventor, and that he has maintained 
at various places, at different times, laboratories or 
work-shops, and that at such places he has carried 
on experiments with the view of making and per- 
fecting Inventions, and that he has, in such labora- 
tories or work-shops, employed assistants or em- 
ployees; but whether such persons’ have been at- 
tached to the complainant by ties of friendship or 
of interest, ar have given him their faithful devo- 
tion, or hav¢ in return received his confidence and 
favor, as in aid bill alleged, this defendant cannot 
say, and leves the complainant to make such 
proof thereo as he may be advised. 

This defedant admits that, during the past 
fifteen yyear, the complainant has made and per- 
fected varios inventions, aud he admits that some 
have been ut upon the market by the means of 
incorporate companies; but he denies that it has 
been the yactice of complainant at such times to 
either benit, conipensate or reward such persons 
as had assted him either in the making of the 
inventions»r the exploitation of the business by 
the allotmet and delivery to them of stock in lieu 
of salary oother compensation. 


3. Referng to the allegations contained in the 
5th paragiph of said bill, this defendant denies 
that he w3, during the three years prior to the 
month of ely, 1858, or was at any time an agent 
or confidetal agent of the coinplainant; denies 
that compinant ever urged him to come Into his 
emplon; dées that he ever, by way of induce- 
ment or @erwise, guaranteed to this defendant 
that, in hemploy, he would receive a larger in- 
come than Ihsalary with the American Bell Tele- 
phone Compay, or any income, for a period of 
five years, orany period; denies that any such 
offer was eve, made him by complainant or ac- 
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ing by induction between fixed stations and moving 
trains, the patent upon which was jointly owned by 
this defendant and the said Smith. Under this 
suggestion the company known as the Railway Tele- 


graph and Telephone Company was formed, the 


capital obtained by Mr. John C. Tomlinson, and the 
patent aforesaid assigned to it by this defendant 
and the said Smith. Complainant and defendant 
then conducted a series of experiments, and jointly 
obtained several letters patent upon detailed or sub- 
ordinate inventions, and assigned them to the com- 
pany in consideration of its stock, and the stock 
issued for defendant’s interest in the Smith patent, 
and for the joint inventions of the complainant and 
this defendant, was equally divided between them. 
From this enterprise the complainant realized quick- 
ly about fitty thousand dollars profit, for which 
he was largely, if not entirely, indebted to the good 
offices of this defendant. 

When this enterprise gave evidence of realizing 
such large profits, the complainant urged defendant 
to resign his position with the American Bell Tele- 
phone Company, move to New York, and co-oper- 
ate with him, both in the organization of a labora- 
tory and the conduct of experimental work. This, 
defendant finally cousented to do. Before doing 
so, however, he obtained from the American Bell 
Telephone Company a retainer for the complainant 
of six thousand dollars a year, which complainant 
now enjoys, and for which he was entirely indebted 
to the good offices of this defendant. 

Defendant and complainant made no partnership 
arrangement, nor did either pay, or agree to pay, to 
the other anything; nor did either enter the others 
employ; nor did either assume as to the other any 
obligation whatsoever. It was merely understood, 
but without any obligation so to do on the part of 
either, that they should co-operate in experimental 
work, and that the proceeds of any inventions or 
enterprises upon which they should jointly work 


14 


15 


ai a 
=e = Se ee eS 








— 
a 


—_— 


1s 


6 


should be divided between them upon some fair 
basis, reference being had to the labors and contri- 
butions of each. 

Pursuant to this general understanding, the com- 
plainant and defendant worked together in several 
matters, but two of which proved of any profit— 
the Railway Telegraph, as before explained, and 
the Phonograph, as will be hereinafter set forth. 

It is not true that the profits of defendant during 
this period were ‘‘through the instrumentality” of 
complainant, as the bill alleges. _On the contrary, 
they were the results of his own labor and capital. 
If the profits of either can be said to be owing in any 
way to the other, then defendant asserts it is com- 
plainant who is indebted to him, not he to com- 
plainant, for defendant not only suggested, and in 
the main developed, such enterprises as proved 
profitable, but frequently aided the complainant in 
his financial embarassments by large loans of 
money, aggregating thousands of dollars, always 
without security or interest, and repayment of which 
he only obtained with the utmost difficulty. 

And this defendant further alleges that when the 
said Edison induced him to colaborate with him, as 
aforesaid, this defendant had an independent for- 
tune, in addition to his salary, and, as he verily be- 
lieves, was 1n receipt of a larger annual income 
than the said Edison, and the said Edison was much 
more anxious to secure the support, influence and 
co-operation of this defendant than this defendant 
was to co-operate with the said Edison. 


4. Referring to the allegations contained in 
the sixth paragraph of said bill, this defendant, 
upon information and belief, denies that when 
complainant met the defendant Tomlinson the 
said Tomlinson had either an_ inconsiderable 
business or was earning a small income in 
his profession; denies that he procured for said 
Tomlinson retainers from the various companies in 
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which he was a director or stockholder; denies that 
«aid Tomlinson was receiving, in the month of June, 
1888. annual retainers from each one of most, if not 
all, of such companies; denies that the total of such 
retainers amounted to a very large sum or income; 
denies that he appointed said Tomlinson his per- 
sonal and confidential counsel and adviser; denies 
that he placed him upon a list of persons whom he 
was in the habit of rewarding in the manner set 
forth in the 4th paragraph of the bil. On the con- 
trary, defendant asserts that the said Tomlinson 
was neither annually nor otherwise retained by the 
said Edison, nor was there any general relation of 
attorney and client between them. 

And this defendant further alleges that, for some 
years prior to the month of June, 1585, whenever 
he (this defendant) had oceasion to employ the ser- 
vices of an attorney or counsellor at law, he em- 
ployed and retained the said Tomlinson as his, this 
defendant's attorney, as the complainant well knew, 
and that the’said Tomlinson was employed by him 
toact, and did act, as his attorney in all matters con- 
cerning the business done or to be done by this de- 
fendant under his general agency contract with the 
Edison Phonograph Company, as the complainant 
well knew. 


5. Referring to the allegations contained in the 
seventh paragraph of said bill, this defendant de- 
nies that twelve thousand shares of the stock of 
the Edison Phonograph Company were issued to 
the complainant as or for the consideration in said 
bill alleged; but, on the contrary, asserts that such 
stock was issued as and for the considerations here- 
inafter set forth. And defendant denies that the 
three hundred shares of stock in said company 
which this defendant received was intended by the 
complainant to represent, or did represent, his pro- 
portionate interest in the phonograph enterprise; 
and denies that it was in any sense as payment for 


19 


—_—-- 













29 


23 


‘ia ee es (rr Se eS —— el  ——— ee 


8 


any services of defendant to said Edison; and de- 
nies that said stock in any sense came to defendant 
by reason of any friendliness on the part of said 
fdison, and in this connection defendant alleges 
that said stock and the so-called Gilliland contract 
hereinafter mentioned, were together to represent 
this defendant’s proportionate share in said enter- 
prise; and he denies that the certificates of stock 
made out to the persons, and in the quantities al. 
leged, were retained by the complainant in his pos- 
session until after the transactions set out in said bill. 
On the contrary, be alleges that, so’far as he and the 
defendant Tomlinson are concerned, certificates of 
stock were delivered to them and owned by them, 
entirely free from any obligation to the complain- 
ant, but were afterwards assigned and delivered to 
complainant in trust for them for the purpose of 
sale to said Lippincott, as hereinafter set forth. 


6. Referring to the allegations contained in the 
eighth paragraph of said bill, this defendant ad- 
mits that, on the 28th day of October, 1887, the con- 
tract called the Gilliland Agency Contract was en- 
tered into: between the said Edison Phonograph 
Company and this defendant, and that such con- 
tract was prepared by the defendant Tomlinson, 
and that he knew the nature thereof, but he denies 
that said Tomlinson either supposed or knew that 
the relations between complainant and this defend. 
ant were as in the bill alleged; and denies that said 
Tomlinson either supposed or knew that the na- 
ture of this defendant’s tenure of or interest in said 
agency contract were as by complainant alleged. 
On the contrary, this defendant alleges that he was 
sole and absolute owner of said contract, and that 
said Edison had no interest of any kind therein, 
and no control, either directly or indirectly, there- 
over; and this defendant alleges that said Tomlinson 
so knew and well knew that the relations between 
compplainant and this defendant were as in this 
answer set forth. 
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This defendant denies that no consideration was 
paid by him for said contract. On the contrary, 
defendant alleges that he gave full and adequate 
consideration therefor; and he denies that such con- 
tract was made by the directors of said Edison 
Phonograph Company at the request of said Edison. 
On the contrary, defendant alleges that said con- 
tract was made pursuant to an understanding 
theretofore had between complainant and this de- 
fendant before the formation of said company. 

This defendant admits that no sales of phono- 
eraphs were ever made by him under said contract, 
but alleges that he was always ready and willing 
to make such sales, and was only prevented from 
so doing by the inability and failure of the Edison 
Phonograph Company to supply him with phono- 
eraphs for sale. 

This defendant denies that, in consideration of 
receiving said contract from said company, he 
agreed to always hold the said contract subject to 
the pleasure of said Edison; and he denies that said 
Edison was 1n any sense his principal. 

And this defendant denies each and every alle- 
gation contained in the following words, to wit: 
‘That the relations between your orator and the 
‘“ defendant Gilliland were of such a confidential 
‘* character as impressed upon each and every trans- 
‘action between them the understanding and obli- 
‘ vation that the defendant Gilliland should hold all 
‘ piohts acquired by him,subject to the absolute con- 
‘* tro] of your orator, and 1t was stated and agreed 
‘* between your orator and the said Gilliland that the 
‘latter should always make and hold his contracts 
‘‘ of like nature subject to the control of your ora- 
eS stir 

This defendant admits and avers that his contract 
afforded him an opportunity to make, not merely, 
as alleged, ‘‘a fair profit,” but a very large profit. 
And he admits that his contract did not in any 
way impair or injuriously affect the value of the 
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cepted by him; and he denies that he was ever in ¢ 
the employ of said complainant in any capacity 
whatsoever; denies that complainant ever paid, or 
agreed to pay, him one dollar, save for borrowed 


- | 


~ \ money; and denies that he has received, through 
; the instrumentality of complainant, during the 
period referred to in said 5th paragraph, a larger 


sun than his former salary, or any sum whatso- 
ever. 

That defendant did have business relations with 

complainant during the period mentioned is true, 
but they were of the character and came about as , 
| hereinafter stated. | 

| ~ This defendant has been, and is,an inventor in elec- § 

| trical and other fields of invention, and has obtained 
s ! a large number of valuable patents upon his inven- 
| tions. For several years prior to 1884 his labors had 
- ) been largely confined tothe telephone. A number of 
his inveations, notably the Long Distance Telephone 
Transmitter, the Magneto Bell, the Gilliland Tele- 
| phone Exchange Switch Board, besides many others, 
oo ¢ have been acquired by the American Bell Telephone 
Company, and are now generally used throughout 
the civilized world. Aside from his work in the field 
of invention, he was closely and prominently identi- 
fied with the business development of the telephone 
almost from its inception. He was for some ; 
years president of the Missouri Telephone Com. ( 
pany, president of the Missouri and Kansas Tele- 
phone Company, and president of the United 
Telephone Company. He also organized and 
was general manager of the Gilliland Electric 
Manufacturing Company, a lcensee manufacturer 
of the American Bell Telephone Company, was a di- 
) : rector of the Western Electric Company, and of vari- 
| ous other large and important corporations; organ- 
c ized the factories for the manufacture of the Bell ; 
Telephone in Europe, and finally became general 
superintendant of the Mechanical Department of 
the American Bell Telephone Company in Boston, 
in which position he was head of and directed its 
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experimental department, and was one of the ex- 
perts of that company to decide upon all patents or 
inventions to be purchased by it, and had general 
supervision over all models, forms and designs of 
telephonic instruments and apparatus used in the 
United States. 

In or about the year 1884 the complainant called 
upon this defendant in Boston and sought to renew 
their acquaintance of some years before. At about 
this time the stock of the Edison Electric Light 
Company was selling far below par, and was pay- 
ing, or had paid, no dividends. Stocks of other 
companies, formed by complainant a few years pre- 
viously, and which had sold at large figures, were 
valueless and unsalable. The Construction Depart- 
ment organized by him had, by reason of its large 
losses, ceased business. He was financially embar- 
rassed and met his pecuniary obligations only with 
the utmost difficulty. His laboratory at Menlo 
Park had been abandoned and closed, his property 
there having been sold by the Sheriff under an exe- 
cution upon an unsatisfied judgment obtained 
against him. Nominally he occupied a part 
of the top floor of the factory of Bergmann & 
Co., situated on the corner of 17th street and 
Avenue B, in the City of New York, as a labo- 
ratory, but, as this defendant has been informed 
and believes, was not engaged in experimental 
work, except in the most desultory way, having 
but about two mechanics and a boy to assist him. 

During complainant’s visits to defendant at this 
period he urged defendant to co-operate with him 
in experimental work, and asked as a favor that he 
use his influence in telephonic circles to bring about 
business relations between himself and the Ameri. 
can Bell Telephone Company. After much impor- 
tunity, defendant consented to collaborate with him 
in matters of invention, and, amongst other 
things, suggested that they develop an invention 
of one Wm. Wylie Smith, relating to telegraph- 
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capital stock of the company; nor “in any way 
‘ transfer any part of the value of said stock from 
“ the holders thereof to said Gilliland;” but, on the 
contrary, in view of the fact that defendant was 
obliged to supply all the capital for the enterprise, 
such obligation gave to the stock a value which 
otherwise it would not have possessed, and de- 
fendant alleges that his said contract, in a business 
sense, practically controlled, to a great extent, the 
value of the stock of the company. This defendant 
denies that his said agency contract was at no time, 
after the same was made, worth as much as 375,000. 
On the contrary, he alleges that it was worth largely 
in excess of that sum, and was worth $250,000, or 
more. And hedenies that either he or Jesse H. 
Lippincott, or the defendant Tomlinson, at all 
times, or at any time, knew it to be worth less than 
$75,000. On the contrary, defendant alleges that 
said contract was worth $250,000 and over, and was 
so thought to be by this defendant, by the said 
Tomlinson, and by the said Lippincott. 


7. This defendant admits the allegation contained 
inthe 9th paragraph of the bill in regard to the 
sale of one hundred and fifty shares of the stock 
of the Edison Phonograph Company for $22,200, 


but alleges that such sale was not made in the open . 


market; that the purchaser thereof was a lady who 
knew nothing of the situation of the company, nor 
its business prospects; that it was effected under ex- 
ceptional circumstances, and was largely due to the 
efforts of a third person, who received from com- 
plainant a commission of $5,000 for making the 
same. 


8. This defendant further answering, says that 
the bill omits to allege so many facts in relation 
both to the invention and business organization of 
the phonograph and defendant’s connection there. 
with, that fora clear understanding of the sale to 
Jesse H. Lippincott, the nature of the properties 
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sold, and the negotiations for such sale, defendant 
deemeg it necessary that all the facts should be set 
forth. 

The phonograph is alleged to have been invented 
by the complainant in the year 1877. He thereafter 
obtained three letters patent of the United States 
upon it. or inventions relating to it, to wit, Letters 
Patent No. 200,521, dated the 9th day of Febru- 
ary, 1878; Letters Patent No. 213,554, dated the 
25th day of March, 1879; and Letters Patent No. 
997,679 dated the 18th day of May, 1880. The 
first, No, 200,521, broadly controlled the invention 
of a method of recording and reproducing sound; the 
others were on unimportant details. 

In or about the year 1878 a corporation, Known as 
the Edison Speaking Phonograph Company, was 
organized under the laws of the State of Connecti- 
cut. This company, through a contract with com- 
plainant, not only acquired the entire beneficial 
interest in said patents, but complainant agreed to 
assizn to them all future inventions relating to the 
phonograph which he might make within seven- 
teen years thereafter, or up to the vear 1596. 

While the phonograph excited much public at- 
tention, if proved to be entirely without commercial 
or practical utihty. It was neither manutactured 
nor sold, save a few for exhibition purposes, and 
neither the invention, nor the stock of the company 
owning if had any value. The books and papers 
of the company became scattered. No corporate 
meetings were held, and no reports made. It was 
without officers or trustees. Its stockbook was 
lost, and who its stockholders were was not defi- 
nitely known, In fact, to all intents and purposes, 
the company had become a defunct corporation. 
So absolutely valueless had the invention proved, 
that rather than pay the trifling fees necessary to 
keep the foreign patents alive, the persons owning 
them allowed them to expire, and they became for- 
feited. In Great Britain, to preserve the validity of 
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i 34 a patent upon the telephone, the. phonograph, 
* which had been broadly described and claimed in | 
B | such patent, was disclaimed by its owners, and 
> @ it broadly abandoned to the public. The United i 
P| States Letters Patent No. 200,521. which was the 3 
: ! principal patent of said Edison, while appearing on 
g | its face to be valid for seventeen years, had, never- 
"| theless, as this defendant is informed and believes, 
become void,and expired by reason of the prior tak- 
| ing out, and expiration of the terms of certain 
foreign letters patent upon the same invention. 
When this defendant,in the year LSS4, first under- 
took to co-operate with complainant, he suggested 
oe; the phonograph as one of the subjects to which 
they should devote their attention, believing it 
_ could be made a commercial and useful machine, 
| but complainant opposed it, urging as reasons that 
the phonograph was of no value; that his principal 
patent had expired and the art broadly was open; 
| that he would derive little or no profit by perfect- 
o« Dn ing it, as,ander his contract with the Edison Speak- 
a ing Phonograph Company, all new inventions he 
| might make would belong to it,and his stock inter- 
| est in that company was small. These facts were 
new to defendant, as he was ignorant of the situa- 
| tion of the patents and of complainant's contract 
eh OU ., obligations; but, notwithstanding complainant’s 
: | *’ opposition. he alone, and at different times during 
| the period referred to, conducted a number of ex- 
periments on the subject. 
In or about the year 1885 Alexander Graham 
al a Bell, Charles Sumner Taintor and Chichester Bell, 
knowing, as this defendant is informed and be- 
: | lieves, that the principal phonograph patent 
a | in the United States of said Edison had expired, 
began a series of experiments with the view 
| of inventing a machine which should be ca- 
| pable.of recording and reproducing sound, and 
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4 adapted, as the phonograph was not, to prac- | 
tical use. They discovered and, in the month 

i of May, 1886, patented the principle of engraving | 

i | 

t 

* Bae 

: r 


| 
} 





=_=—=- 


15 


or cutting, in contradistinction to the complainant’s 37 

plan of indenting, which discovery was so funda- 

mental and controlling as to make the difference 

between a mere toy, as the phonograph of said 

Edison was, and a practical and commercial instru- 

ment. This machine invented by them, and em- 

ploying this principle, they called the graphophone. 

The records of the United States Patent Office will 

| show that the complainant Edison neither applied 

we | for nor obtained any letters patent upon or relat- , 
ing to the phonograph from the year 1880 to the 
month of October, in the year 1887, and the same : 
records will show that the said Alexander Graham 
3ell, Charles Summer Taintor and Chichester Bell 2 
applied for and obtained a series of letters patent 

g | upon the instrument called the graphophone, be: 

; grinning with the month of June, 1885, and continu- 

| ing to the present time. 
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And this defendant charges and asserts that for 
| a period of seven years, from 180 to L887, com- 
| plainant performed no experiments upon the phono- 
| graph, save possibly of the most trifling character ; 
| and that it was not until the year 1887, and after 
| he knew of the patents and inventions of said Bell 
| and Taintor, and of their controlling character, and 
learned that the stock of the company owning them 
had | was selling at high figures, that he cousented to 
9 pu take up the subject. 

And defendant further charges and asserts that 
the perfected phonograph or speaking machine is 
in the main due to the work and labors of 
the said Bell and Taintor; and as an evidence of 
the controlling character of their patents, and of 
the dependence of the so-called Edison perfected 
phonograph upon them, he asserts that the present 
| owners of the phonograph patents pay to the 
; ; owners of the Bell and Taintor patents ten dollars 
| for every so called Edison phonograph placed upon | 
,_ = | the market. ; nf 
| Throughout the year 1887 complainant and defend- i 
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10 ant worked incessantly in the effort to produce a 
practical phonograph. At first they sought to 
avoid infringement of the graphaphone patents, 

a but finding a commercial machine could only be 
constructed by employing the principle of engraving 
or cutting, they determined to adopt it, and did 
adopt it, as Edison claimed that he had invented 
this same principle years before, and that it was | 
substantially described in some of his early patents, 
@ and in case of suit for infringement by the owners 
of the graphophone patents, he could successfully 
establish that such patents were void. 
The numerous patents taken out upon the zraph- 
4] ophone, as well asthe labors of complainant and 
defendant, attracted the attention of the stockhold- 
ers of the Edison Speaking Phonograph Company, 
and the comnplainant was informed that they claimed, 
and would claim, that all the phonograph patents 
and ail new inventions relating to the phono- 
graph made by him, did and would belong to that 
it company under his contract. Such stockholders 
it included among others Edward H. Johnson, Esq., 
| then president of the Edison Elietrie Light Com- 
pany; Charles A. Cheever, Esq., now president of 
the Metropolitan Phonograph Company; and U. H. 
Painter, Esq., of Washington, D.C. Bat Edison 
7 yg disputed this claim, contending that the principal 
| - patent bad expired, for the reasons aforesaid, and 
that his contract, requiring him to assign new in- 
. ventions to his old company, was no longer opera- 
. tive, 
| [In or about the month of October. ISS7, com- 
| plainant and defendant, having produced what they , 
considered a practical machine, and expecting 
shortly to place the same upon the market, a busi- 
ness organization and the raising of capital for the 
r | development of the enterprise became necessary, 
and how such capital should be obtained and such 
e | organization effected, became a‘matter of discus- 
sion, The then situation of the various interest s 
i and claims of each were as follows : 
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The Edison Speaking Phonograph Company, 
being the original Connecticut Company, claimed 
that they owned the patent No. 200,521, and that no 
phonograph or graphophone could be made which 
did not infringe such patent, and, further, that 
under Edison's contract with that company they 
were entitled to all inventions he bad made or 
might make up to the year 1896, and that a disre- 
gard or contest of such claim would bea fraud 
upon his part and a violation of his contract obliga- 
tions. 

The owners of the Bell and Taintor patents 
claimed that said patent No. 200,521 had expired 
and was void; that the patents owned by them were 
fundamental and controlled the art so faras the 
making of a practical machine was concerned, and 
that none could be made by anyone without in- 
fringement of their patents. 

Thomas A. Edison claimed—First, that the said 
patent No. 200,521 had expired, and the phono- 
graph broadly was open to the public Second, 
that his contract with his old company was no 
longer in force, and he was, therefore, under no 
obligation to assign his future inventions to it, and, 
finally, that the graphophone patents of Bell and 
Taintor were void and invalid, and he could suc- 
cessfully establish their invalidity. 

In the hght of these claims neither complainant 
nor defendant regarded the enterprise as one likely 
to find much, if any, patented protection. Compe- 
tition and litigation with the graphophone, and pos- 
sibly other interests, were then contemplated, but 
they did believe that, being early in the field, and 
with their technical knowledge and experience, 
coupled with the fact that complainant had been 
largely advertised in the press as the inventor of 
the phonograph, and possibly through the aid of 
detailed patents, a successful business could be es- 
tablished and large business profits realized. Ac- 
cordingly it was decided to organize the enterprise 
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on a sound business basis, not depending upon pat- 
ents, but prepared to avail themselves of whatever 
protection or strength their doubtful rights in this 
regard might afford, and looking for success rather 
in good management and technical skill. 

An attempt was first made to secure the co-opera- 
tion of the stockholders of the old Edison Speaking 
Phonograph Company, and negotiations to that end 
were entered upon, but no satisfactory agreement 
having been reached, and it being considered neces: 
sary that the organization of the business should 
not be delaved, 1t was decided ‘to organize independ- 
ently of the rights and claims of the old company. 
But inasmuch as their claim of ownership in the 
patents, if maintained, would enable them to either 
dominate the new organization or force Edison to 
publicly claim the invalidity of his patent, which, 
though asserting and ready to do, he deemed un- 
wise as a matter of business policy; and inasmuch 
as the old company had paid him once for his phon- 
ographic rights, and so had a moral interest, to say 
the least, and recognizing that to invoke, as against 
them, a technical forfeiture of his patent and an 
alleged technical forfeiture of hisagreement, woald 
be injudicious, it was finally understood between 
complainant and defendant that complainant should, 
out of his share in the division of the enterprise, 
settle and adjust as he best could the claims of such 
old company and its stockholders, 

The following plan of organization was, after 
much discussion, adopted: The Edison Phonograph 
Company was organized with a capital stock of 
$1,200,000.00. On the 28th day of October, 1887, 
11,960 shares were issued to Edison, nominally in 
consideration of an agreement by which he as- 
signed to the company whatever interest he had in 
the old patents, and certain applications for patents 
then pending, and agreed for a period of five 
years to assign any new inventions he might make 
relating to the phonograph. The company were to 
develop the business and pay all legal, patent and 
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| experimental expenses, and give complainant a 49 
2 rovalty of 20% on each machine sold. 

t Site He was also given a license to manufacture under 
ther the patents, and in turn agreed to manufacture the 

al instruments for the company at cost, plus a profit 

Te of 20%. The whole contract, however, on Edison’s 
king insistance was made subject to any rights of the 
end old company, in order that he might not be liable 
sont to the new company in case of suecessful contest 
‘Che by the old. All of which will imore particularly 
conld appear by reference to the said contract of October 
iend- | 25th, ISST, a copy of which is annexed to and made 
any. | part of this answer, and marked * Exhibit A.” 

: the | Qn the same day the General Agency Contract 50 
ither was made between the company and this defend- 
oO | ant, by which the entire business management of 
hich, | the enterprise was placed in his hands, and he was 

L un- | to devote his time to. and furnish all the capital ra- 
nuch | quired for, its development. Its effect was to re- 
phon- ) lieve the ce MN pany of all active participation in the 

» say conduct of the business, and the company became 
rae Sb a mere avenue through which phonographs passed 

vl an from the manufacturer to this defendant for sale 
vould to the public. 

ween The entire financial risk was upon this defendant, 
ould, and the amount of capital required to perform his 
jwise, contract very large; but in return a corresponding- 51 
f such | 


ly large profit was allowed him. The profits to 


each party in interest were computed upon, and 

after fixed by reference to, the actual cost of manufae- 
raph ture of each phonograph, which was then estimated 
ock of at $24.00, By the apportionment of profits un- 
, Lael, der defendant’s contract the company would re- 
ally in celve on each machine sold a profit of $12.09, and 
he as- the defendant a profit of 87.00, 
had in 
atents 9. And this defendant further allezes that the 
if five rights and interests which the complainant and de- 

m5 ke : fendant respectively received in such stock and by 
aa | said contracts as above set forth, were in recogni- 
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52 tion of, and proportional to. their several services 
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in perfecting the phonograph, by which arrange- 
ments specific parts of the enterprise were placed 
in the hands of each in order that the ultimate 
profits to be realized from it might be divided be- 
tween complainant and defendant, according to the 
proportions specified in said agency contract. And 
in regard to the value of their respective services 
in the perfection of the phonograph, this defendant 
asserts that his labors and experiments were as 
fruitful of profit and valuable results as those of 
complainant; that much that avas done in the way 
of invention was at his suggestion; that the most 
important improvement in the perfected phonograph 
was this defendant’s invention, and that among the 
patents and inventions assigned the company were 
inventions and a patent of this defendant. 

And this defendant further says that, in or about 
the month of April, 188s, the complaiaant caused 
to be formed a corporation under the laws of the 
State of New Jersey, known as the Edison Phono- 
graph Works, with a capital stock of three hun 
dred thousand dollars, to which he assigned his 
license to manutacture, receiving in consideration 
therefor 52 % of the capital stock of the company. 
The balance of such stock was sold at par, as de 
fendant is informed and beheves, and the money 
thus realized used to erect and equip a factory, so 
that the complainant, by this method, not only 
relieved himself of the only financial obligation he 
had assumed in the entire enterprise, but then and 
thereby made a stock profit of the value of one 
hundred and fifty thousand dollars, or thereabouts. 


10. And this defendant further says that, after 
the papers aforesaid were executed and the orean- 
ization as described effected, without any consider- 
ation other than his desire to aid in the develop- 
ment of the enterprise, he devoted a large part of 
his time to conducting further experiments upon 
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the phonograph, and gave to complainant the 
benefit of his co-operation, experience, counsel and 
advice in the organization of his factory for the 
manufacture of phonographs, and loaned him, for 
that and various purposes, over twelve thousand 
dollars in cash, complainant then being in want of 
ready means. Defendant also opened an office in 
the city of New York, engaged clerical assistance, 
and devoted a great deal of time to preparing for 
the organization and development of the business, 
so as to be ready for its conduct when phonographs 
could be placed upon the narket, and expended in 
this connection many thousands of dollars. 


11. And this defendant further says that, imme- 
diately after it had been decided that defendant 
should have the contract aforesaid, believing he 
would have constant occasion for the services of 
an attorney in the organization of his sub-agencies, 
and in other matters, incident to said business, he 
made an agreement with the defendant Tomlinson 
by which he employed hitn, as he had before, in 
many affairs, as his attorney and counsel in all 
matters relating to Is said contract, and all busi- 
ness to be done thereunder, in return for which 
he agreed to give him an interest in all profits made 
by him thereunder. 


12. Referring to the allegations contained in the 
10th paragraph of the said bill, this defendant 
denies that, in or about the month of May, 1888, or 
at any other time, he jointly with the defendant 
Tomlinson, agreed with the complainant or un- 
dertook, as the agent or counsel of the com- 
plainant, to negotiate or carry through the sale 
of his stock in the Edison Phonograph Com- 
pany, as alleged in said bill. He denies that 
the possibility of such sale was suggested by 
him, though he did, as _ hereinafter stated, 
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cause to be communicated to said Edison an inquiry 
in that behalf made by Jesse H. Lippincott of this 
defendant, he denies that the complainant was 
either reluctant to sell his stock, or was persuaded 
by this defendant, either severally or jointly with 
the defendant Tomlinson, that an advantageous 
sale could be made. On the contrary, defendant 
alleges that the complainant was anxious to sell his 
stock, and believed the sale which he dil make 
to be an advantageous one, ahd defendant. alleges 
that such sale was in fact an. advantageous one. 
This defendant denies that the complainant author- 
ized these defendants either to enter upon negotia 
tions for the sale of his stock, or to include in any 
negotiations allor any of thestock then standing in 
his name, or any stock whatsoever, as alleged 
in said bill. He admits that the holders of cer- 
tificates of stock, named in the 7th paragraph 
of the bill, did transfer their stock to the com- 
plainant, and that the title to the said stock 
was vested in complainant; but he denies that. it 
was unconditionally vested in him, with full power 
of disposing of the same, as alleged in the bill; 
but, on the contrary, alleyes that such stock was 
transferred to him in trust, for the purpose of 
making one delivery to the purchaser thereof, and 
that the complainant was liable to the several 
owners of said stock to account for the proceeds of 
said sale, and, as this defendant is informed and 
believes, has so accounted to such stockholders, ex- 
cepting, however, this defendant and the defendant 
Tomlinson. 

And this defendant denies that he either individ- 
ually or jointly with the said Tomlinson succeeded 
in bringing about any sale of said stock to 
one Jesse H. Lippincott, as alleged in said bill. 
This defendant admits that a written contract was 
executed between the said Lippincott and com 


SS ae 


ap te 


eee ee a a as re ee 


ury 
this 
was 
idea 
rith 
wus 
lant 
| his 
aly 
CLes 
ULL. 
1or- 
tia 
any 
ew 
red 
Cer- 
aph 
com- 
tock 
Lb ee 
wer 
bill; 
Wils 
e of 
wid 
veral 
ls of 
/ and 
1, @X- 
dant 
O 
livid- 
eded 
k to 
bill. 
L was 
coll 





21 


plainant on the 2Sth day of June, 1588, a copy of 
which is annexed to the bill, and marked Exhibit B. 


18. This defendant denies the, and each and every 
of the, allegations in the llth paragraph of said 
bill from the word ‘‘that,” beginning said para- 
graph, to and including the word “ Lippincott,” 
on the 17th line of page 9, folio 84; and this de- 
fendant further denies the, and each and everv of 
the, allegations in said paragraph contained, begin- 
ning with the word ‘ and,” on the 28th line of page 
9, folio 85, to and including the word ‘‘ earned,” at 
folio 43. 


l4. This defendant denies the, and each and every 
of the, allegations in the 12th paragraph of said 
bill. 


15. And this defendant further alleges that the 
allegations of the said bill in regard to the sale to 
Jesse H. Lippincott of complainant’s stock in the 
‘dison Phonograph Company, and of defendant’s 
Agency Contract, are so vague, uncertain and con- 
tradictory, and so much is alleged by way of in- 
ference, argument and conclusion, and so much has 
been desiznedly omitted, that an absolutely false 
and unfair coloring is given to a very plain and 
simple transaction. And this defendant, in view of 
what he charges to be the unfair and dishonest 
effort of the complainant in this regard, deems it 
necessary to set forth all the facts surrounding 
such sale and purchase. 

Jesse H. Lippincott, as this defendant is informed 
and believes, in or about the month of March, 1888, 
made a contract with the American Graphophone 
Company, the owner of the beneficial interests in 
the Bell and Taintor patents, by which he became 
the sole licensee and general selling agent of that 
Company for the sale of graphophones throughout 
the United States, and in fact bore the same general 
relation to the graphophone, and had the same con- 
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trol thereof under his contract as did this defen- 
dant to the phonograph under his. As early as the 
month of March, 1888S, both the complainant and 
defendant knew of said Lippincott’s contract with 
the American Graphophone Company and of his 
relation to it. 

In or about the month of April, 1888, the said 
Lippincott called upon and was introduced to this 
defendant. Neither instrument was then upon the 
market, though each company was using its utinost 
endeavors to bring out its, respective inventions, 
each being anxious to anticipate the other. The 
said Lippincott was familiar with the patent situa. 
tion and the business organization of the phono- 
evaph and the rival claims in regard to it. He 
knew of the Edison Speaking Phonograph Com- 
pany and of the claims made by it; he knew that 
the Graphophotie Company claimed, and had been 
so advised bv its counsel, that the phonograph pat- 
ent No. 200,521 had expired; he knew that Edison 
claimed the graphophone patents to be void, and 
finally he knew of the organization of the Edison 
Phonograph Company, and of its contract with this 
defendant. 

Almost at their first meeting he urged upon this 
defendant the wisdom of some co-operation or com- 
bination being made between the phonograph and 
graphophone interests, whereby business competi- 
tion and the cutting of prices could be avoided, and 
both instruments be put upon the market under a 
combined management. 

He offered to purchase the entire capital stock of 
the Edison Phonograph Company for five hundred 
thousand dollars, provided Edison would setile 
the claims of the Edison Speaking Phonograph 
Company, and he asked defendant to ascertain if 
such stock could be had for such sum and upon 
such condition, This defendant then requested the 
defendant Tomlinson, who had acted as, and was in 
all phonograph matters, his attorney, and who was 
interested in his said contract, to communicate this 
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offer to complainant, and to explain that it came 
from persons desiring to acquire all the interests 
necessary to unite under one organization the 
rights to sell the graphophone and phonograph. 
That, as defendant is informed and believes, such 
offer was so communicated to the complainant by 
the said Tomlinson, and the said Edison expressed 
his willingness to accept the same, provided, how- 
ever, his other interests, to wit, rights of manu- 
facture, royalties, compensation for new inventions, 
and other maiters, were satisfactorily arranged. 

Subsequently the said Edison and the said Lip. 
pincott met together personally, and in person 
negotiated and settled the terms upon which the 
said Lippincott should acquire, and the said Edison 
should part with, his stock in said Edison Phono- 
graph Company, which terms were thereafter em- 
braced in the written contract between them 
annexed to the bill, and marked Exhibit B. 

And this defendant further says that from the 
inception of said negotiations between the said 
Idison and the said Lippincott, to their consum- 
mation, he had no connection with them whatso- 
ever, directly or indirectly, and did not actin any 
capacity whatever for or as the agent of either 
party, aa sano = 
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But, on the contrary, he asserts such negotiations 
were conducted sms by the said Edison and the 
said Lippincott. 

And this defendant further says that tne bill, in 
its whole frame, falsely treats the negotiations be- 
tween the said Lippincott and the complainant as 
though they were confined merely to a sale or pur- 
chase of complainant’s stock; whereas, the fact is 
that the purchase of such: stock was but one 
feature of such negotiations, and but one of the in- 
terests of the complainant that was dealt with. 
The agreement for its purchase was coupled with 
conditions by which complainant was to receive 
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very valuable considerations other than, and_in 
addition to, the mere five hundred thousand dollars 
to be paid for the stock, and the purchase of the 
stock was a mere instrumentality by which, with 
others, the existing organization of the enterprise 
was to be entirely cancelled, and a new organiza 
tion, possessing new and other rights, and giving 
new and other considerations to the complainant, 
and having the right to sell both the phonograph 
and the graphophone, was to be effected, as ap- 
pears by Exhibit B of the bill and the contracts 
annexed thereto. , 

And this defendant further says that, while the 
said Lippincott and this defendant could have law- 
fully and properly made a working arrangement 
under their respective contracts, without the neces- 
sity on said Lippincott’s part of purchasing a share 
of the stock of the Edison Phonograh Company, or 
without in any way securing the co operation of 
the said Edison; yet, as defeudant is informed and 
believes, said Lippincott would not have bought the 
stock of the Edison Phonograph Company at any 
figure unless he could also have acquired defend- 
ant’s said contract; and further, if he had bought 
such stock, it would in no way of itself have enabled 
him to bring about the combination or consolida- 
tion which alone he desired to effect,and subsequent- 
ly did effect, as defendant by his contract controlled 
the entire business of the sale of the phonograph, 
independently of the ownership of the stock of the 
company, all of which the complainant well knew. 

Scattered throughout the bill are allegations and 
suggestions to the effect that defendant's contract 
was worth but seventy-five thousand dollars, and 
that Lippincott and this defendant, and the defend. 
ant Tomlinson, so knew. These allegations and 
suggestions defendant has already denied, and he 
reasserts that bis contract was worth two hundred 
and fifty thousand dollars and over, and that the 
said Lippincott, the said Tomlinson and he so re- 
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1.2 garded it. In this connection defendant states 73 
llars that in the then situation of the enterprise, no 
the phonographs having been sold or offered for sale, 
with and it being uncertain as to what favor they would 
wrist meet with, the value of the stock, as well as of de- 
\LAL- fendant’s contract, was inchoate, and largely a mat- 
ving ter of speculation, the value of each depending upon 
bint, the success of the enterprise yet to be established. 
raph But this defendant asserts that, whatever may have 
a 2 been the actual value of each or either piece of 
racts property, whether much or little, there was an ab- 
solute and fixed relation in value between the two, 
o the and that whatever sum the stock of the company 
-law- might have been worth, the contract was worth 7y 
ment over one-half as much, and that this appears with- 
Neg _s- out possibility of discussion from the contract itself, 
share vhich contract actually and fairly represents the 
ny, or intentions of the parties in that behalf. 
iol of The property of the company consisted of patents, 
dd and and only of patents. Its sole source of profit was | 
hit the | on the sale of phonographs to this defendant, and | 
ut Senet V the sole source of profit to this defendant was the | 
fan l- | re-sale of these phonographs to the public, through 
ought | his sub agents. 
abled | Every time the company made a profit, defendant 
sOlida- | made a profit,-and the profit made by each is fixed 
quynt- | in said contract. The cost of manufacture of a __ 
trolled | phonograph complete was then estimated at $24.00, '° 
graph, | and by the percentages of profit coming to each 
of the party in interest, wherever and whenever the com- 
knew. | pany made $12.09 on the sale uf a phonograph, this 
us and | defendant, on the sale of the same phonograph, made 
ontrett | $7.00, or more than one-half as much; he therefore 
rs. and | charges and asserts that his contract was worth | 
lapel - more than one-half as muchas the stock of the 
is and | company: and he further alleges that many other : 
and he ‘ opportunities for fair and legitimate profits were 
undred afforded him under said contract, making its value | 
at we relatively much larger; and defendant alleges that : 
go re- the value represented in his said agency contract has, t 
since the sale of said contract to said Lippincott, 
| 
| 
- 
3 | 
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‘Y been capitalized in stocks of corporations organized 


by and under the supervision and influence of said 
ok Lippincott, for the purpose of selling or leasing 

~ phonographs, at par values in such stocks agrre- 
gating substantially not less than about five mil- 
Hiens of dollars (35,000,000. ) 

In regard to the negotiations for the sale of de- 
fendant’s interest in his agency contract, he asserts 
the facts to be as follows:— 

After the said Lippincott had signified a Willing: 
ness to pay five hundred thousand, dollars for the 
stock of the Edison Phonograph Company, and 
after complainant had expressed his satisfaction 
| with such offer, and his willingness to accept the 

| same, the said Lippincott, desiring not only to 
| acquire defendant's rights in said contract. but also 
id the right to any new inventions relating to the 
phonograph which this defendant might make with. 
In seventeen years, examined defendant's contract, 
| calculated its value relatively to the value of the | 
eG stock, and expressed a willingness to give defendant 
4 two hundred and fifty thousand dollars-in the stock | 

i of the company which he was to form, for all his 
rights under his contract, provided he would agree 
to assign to such new company all inventious he 
oth might make within fifteen vears relating to the 
Be phonograph, and this defendant asserts that the | 
| 78 price of two hundred and fifty thousand dollars was 
| suggested as aforesaid after the fixing as hereinbe 
fore set forth by said Lippincott and said Edison of 
five hundred thousand dollars as the price of the 
stock as aforesaid, and becanse the said Lippincott 
considered the contract and future inventions of 
qt defendant intrinsically worth one-half as much as 
| the stock. 

In expressing his willingness to give stock, he 
| explained that he did this because he disired de- 
fendant to be directly interested in the company, 
as he regarded his experience, both with the | 
| technical and commercial side of the phonograph, | 
a as of value, and believed defendant’s general | 
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business reputation would aid the enterprise, The 
definite amount at which the capital of the com- 
pany was to be fixed was not stated to this de- 
fendant by the said Lippincott, but he assured 
defendant that its capitalization should be fairly 
and honestly made and would be fixed at a sum 
which would fairly represent the values of the 
various properties to be acquired by such new 
company, according to the prices paid for them and 
the capital needed to develop the business. He 
further represented that it was his intention to 
devote himself exclusively to the business and 
conduct it ina legitimate business way, and not 
seek to make a stock speculation or scheme of it. 
This defendant, in reply to the suggestion of said 
Lippincott, stated that he would be willing to 
accept two hundred and fifty thousand dollars in 
stock for his contract and future inventions. in 
case the company was so organized and its bus- 
iness so conducted. These suggestions were made 
early in the general negotiations, but after five 
hundred thousand dollars had been named by 
Edison and Lippincott as the price to be paid for 
said stock. The negotiations between Edison and 
Lippincott occupied some two months, and were 
almost entirely devoted to the discussion of other 
interests of complainant, to wit, manufacture, 
future inventions, the names by which the instru- 
ments should be known, etc., and during the 
period of these negotiations this defendant and 
the said Lippincott in no way further discussed the 
purchase of defendant’s interest. Just prior to 
the execution of the contract between com plainant 
and Lippincott for the purchase of the stock, and 
after they had substantially agreed upon all the 
terms of such purchase, this defendant, seeing that 
the sale was likely to be made, and while willing 
to sell his contract and assign his future inventions 
for two hundred and fifty thousand dollars in 
stock of the new company, as had been suggested 
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some time before, was not willing to close the 
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82 transaction until he knew what the capital of the 
company was to be, who were to be its directors, 
bs and generally what plans had been arranged for 
the conduct of the business, and so stated to the 
said Lippincott. Said Lippincott thereupon stated, 
to defendant that he had notas vet decided uponthe | | 
capital of the new company, nor upon its directors, : 
nor in detail as to the management of its business, 
as his arrangements for procuring capital were not 
perfected, and that he preferred, in as much as he 
would not be called upon threugh his contract with 
Edison to form the new company for some weeks, 
to have these matters left open, but he recognized 
the propriety of defendant's inquiries, and stated | 
that if he would allow him to leave the matter of | 
the capital of the new company, its directors | 
and business management open, he would 
agree to issue him stock of the value of two 
hundred and fifty thousand dollars, according to 
the value placed by him upun the stock, to the 
original purchasers of its treasury stock; and added 
that if this defendant should wish to sell the stock 
so to be issued him, he would himself purchase the 
same for two hundred and fifty thousand dollars, 
or any part thereof, in five equal monthly install- * 
ments, beginning with the lst of August, 1S8S8, in 
case defendant would give him ten days’ notice of 4 
his election to sell any installment. | 
On the 28th day of June, 1888, as alleged in the bill, 
the said Lippincott entered into an agreement to 
purchase complainant’s stock, and on the same day 
made an agreement with this defendant in writing 
by which defendant agreed to assign to said Lippin- 
cott, within twenty days from the date thereof, all 
his interest in his contract, in consideration of two 
thousand five hundred shares of stock, of the par 
value of one hundred dollars each, of the new cor- | 
poration to be formed by him, and further agreed to 
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assign to such company any inventions he might 
F| make relating to the phonograph within seventeen | 
1 . . ’ 
years from the date thereof, and afterwards a second 
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agreement was made between the defendant and 
said Lippincott by which, in case the said Lippin- 
cott should decide to issue stock to the promoters of 
his company at less than par, stock should be issued 
to defendant according to such value, and by which 
he further agreed, in case defendant should elect to 
sell his stock, to purchase the same, or any part 
thereof, in five equal monthly installments, begin- 
ning with the Ist of August, 1888, and ending on 
the Ist of December, 1888, provided defendant gave 
him ten days’ notice of his desire to sell the same, or 
any part thereof. 


16. And this defendant further alleges that, on 
the 17th day of July, 1888, the said Lippincott 
caused to be organized, under the laws of the State 
of New Jersey, a corporation known as the North 
American Phonograph Company, with a capital of 
six million six hundred thousand dollars, divided 
into 66,000 shares of the par value of one hundred 
dollars each, said company being the company 
formed for the sale and exploitation of the grapho- 
phone and phonograph. On the 17th day of July, 
ISs8, this defendant assigned to Jesse H, Lippin- 
cott, pursuant to his agreement with the said Lip. 
pincott of June 28th, 1888, his entire right and in- 
terest in his contract, and on said day was given by 
the said Lippincott 3,847 shares of the capital stock 
of said company. That this defendant then, and 
not till then, learned what the capital of such com- 
pany had been fixed at. That 3,847 shares of said 
stock were so issued to defendant by the said Lip- 
pincott pursnant to his agreement to issue stock to 
defendant in case it was sold by him to the original 
promoters of the company at less than par, at the 
price puid by said promoters, because as the said Lip- 
pincott explained to defendant, he had decided to 
sell such stock to such original promoters at sixty- 
five dollars per share. 


17, That immediately upon the delivery of the 
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88 said stock to this defendant he transferred in blank 
and delivered certificates representing 20% or one- 


ee } fifth thereof to John C. Tomlinson in compensation 
A | of his services to defendant in various matters con- 
} nected with his said agency contract. 


is. That from the 17th day of July, 1588, to the 
Ist day of August, 1888, said 3,547 shares of stock 


. remained in the name of this defendant, certifi- 
cates representing 3,077 shares being in his posses- 


sion, and certificates representing 770 shares in the 
possession of the said Tomlinson, and he and the 
sail Tomlinson were in negotiation for the sale of 
: s9 said stock to others than the said Lippincott. 
> | On the Ist day of August, 1888, this defendant 
| being about to go to KHurope, he elected to sell one 
fifth of his said stock to the said Lippincott, and 
did sell one fifth thereof to him, and was paid fifty 
thousand dollars therefor, of which fifty thousand 
ie : dollars fifteen thousand was paid to the said Tom- | 
- ii linson, this defendant having allowed him to con- : 
tribute to such sale stock to that value. While de- 
fendant was in Europe he elected to seil another 
fifth of said stock to Lippincott, and was paid by 
1S | him on September 7th, 1lsS58, twenty-five thousand _ ° 
* dollars, and on October 6th, Iss, twenty-five thou- 
| | sand dollars, to which sale the said Tomlinson con- 
tributed stock tothe extent of five thousand dollars, 
and on the 5th day of October, Isss, this defendant 
made a further agreement with the said Lippincott, 
Hi by which he delivered to him the remaining three 
a fifths of said stock, receiving In payment thereof | ) 
three several notes of the said Lippincott for fifty | 7 
thousand dollars each; the first of which was pay- 
able November 15th, 1888, the second December 
| 15th, Sss, and the third January 15th, 1889; and 
was given by the said Lippincott as collateral se- | 
~ curity for said notes, stock of the said company, | “§ 
| the defendant in such agreement reserving the | 
: ir right to acceptin payment of the notes said stock 
| at the value of sixty-five dollars per share. That 
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these notes were not met by the said Lippincott 
when due, but were extended by the defendant 
from time to time, and the whole amount of said 
notes was not finally paid until the 28th day of 
March, I889. | 

And this defendant further says that, during his 
absence in Europe, from the 4th day of August, 
issS, to the 17th day of November, 1888, the stock 
of the said company was easily salable in the city 
of New York at par, and that at no time while de- 
fendant wasa stockholder of said company would he 
have had any difficulty in selling the stock to others 


than the said Lippincott, at prices as high as, if 


not higher, than were paid by him, and that the 
said Lippincott, both in his agreement to purchase 
said stock, and in his actual purchase thereof, was 
controlled not by any desire to benefit defendant, 
but, on the contrary, because he was desirous of 
preventing so large a block of stock, or any stock, 
being placed upon the market, which might inter- 
fere with sales made by him, or the financial man- 
agement of the enterprise, and that the said Lip- 
pincott has not only sold stock of said company at 
prices higher than the prices paid by him to this de- 
fendant for his stock, but, as defendant is informed 
and believes, has himself bought in open market 
stock of others at sixty-five dollars per share and 
over 


19. As a further separate and distinct defence 
this defendant alleges that, prior to the performance 
by the said Edison of his executory contract with 
the said Lippincott of June 28th, 1888, a copy of 
which is annexed to the bill, the ssid Edison knew 
of, and was entirely familiar with, allthe dealings 
and transactions had between the said Lippincott 
and this defendant in regard to the sale of defend- 
ant’s contract and future inventions, of his receiv- 
ing stock, and of the contract for the sale of the 
same to the said Lippincott, and that the said Edison, 


Jl 


92 





- r 2q —- 
. SS us eee i wee eee et 


D+ 


96 


oo 

with such knowledge, and with full knowledge of 
any rights he might have or claim to have in the 
premises by reason of the transactions of these de- 
fendants, and with full knowledge of the rights and 
claims of defendants, and each of them, elected to 
perforin and carry out, and did perform and carry 
out, his said executory contract with the said Lip- 
pincott,; and this defendant charges that thereby 
the sail Edison ratified and confirmed his agree- 
ment with the said Lippincott, and waived and re- 
linguished any claim or claims he might have or 
claim to have against these defendants, or either of 
them. 


Wherefore, and for the causes aforesaid, this de- 
fendant wholly denies the equity of the complain- 
ant’s bill of complaint herein, and all and all man- 
ner Gf wrongful and unlawful acts wherewith in 
said bill of complaint he is charged, and further 
denies the right of the complainants to the relief, 
and each and every part thereof, proved against 
the defendant in said bill of complaint, and sub- 
mits that he should not be compelled to make any 
further or fuller answer than that herein contained. 


Without admitting that any other matter, cause 
or thing in the said bill of complaint contained, 
material or necessary for this defendant to make 
answer unto, and not herein and hereby well and 
sufficiently answered, confessed, traversed, avoided 
or denied, is true to the knowledge or belief of this 
defendant; all of which matters and things this 
defendant is willing and ready to aver, maintain 
and prove, as this Honorable Court shall direct, and 
this defendant prays the same benefits from this 
his answer as if he had specially demurred to said 
bill of complaint where a demurrer would have 
been proper, and pleaded to said bill where a plea 
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would have been proper, and humbly prays to be "7 
hence dismissed with his reasonable costs and | 
charges in this behalf most wrongfully sustained. 
| Dated New York, Jue, Sif. 
ae i 
-— 
= U.S. of AMERICA, 
Souther District of New York, > ss.: 
City and County of New York, | 
kzra T, GILLILaAnp, being duly sworn, deposes v 
and says, that he is one of the defendants in the 
above entitled cause; that he has read the fore- 
— “ 1 4 
going answer and knows the contents thereof, and 
that the same is true of his own knowledge, except 
as to those matters therein stated to be alleged on 
information and belief, and as to those matters he 
believes it to be true. 99 
_ _ © 
Sworn to befpre me this | 
‘ , i. 
‘} day of  1Sof,. 
protec. EL. ¢ 7, GV lL 
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Agreement, made this 28th day of October, 1887, 
between Thomas A. Edison, of Llewellyn Park. in 
the State of New Jersey, party of the first part, and 
the Edison Phonograph Company, a corporation or- 
eanized and existing under the laws of the State 
of New Jersey, party of the second part. 

Whereas, the party of the first part has made 
certain inventions relating to ‘* Phonographs,” 
which are fully set out and deserjbed in the fol- 
lowing Letters Patent of the United States. and of 
the Dominion of Canada, and applications for 
Letters Patent of the United States, viz., Letters 
Patent of the United States, No, 200,521, dated Feb- 
ruary 9th, 1878, for an ‘ Improvement in Phon- 
ograph or Speaking Machine”: Letters Patent 
of the United States, No. 213,554, dated March *#5th. 
1879, for an ‘‘ Improvement in Automatic Tele- 
ewraphs ”; Letters Patent of the United States, No. 
227,679, dated May 18th, 1880, for the Phonograph. 
Application for Letters Patent of the United States 
for “‘ an Improvement in Phonographs,” filed Oc- 
tober 19th, 1887, serial No. 252,500. Application 
for Letters Patent of the United States for an Im- 
proveinent in Phonographs, filed October 21st, SST, 
serial No. 252,964. Letters Patent of the Dominion 
of Canada, dated October 17, 1877. and No. S026, 
and Letters Patent of the Dominion of Canada. 
dated October 19. 1878, and No. %282: and 

Whereas, by the use thereof complete and entire 
machines, hereinafter called ‘* Phonographs,” capa- 
ble of recording and reproducing articulate speech, 
and adapted and designed for general commerical 
purposes, can be made; and the invention or principle 
of the phonograph can be used and emploved as an 
adjunct, appendage, feature or part of various 
mechanisms, devices and things; and the party of 
the second part has been organized with the view 
of exploiting and introducing said ** Phonographs,” 
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ahd of causing the use in, and application of, the 
principle and invention of the phonograph to such 
devices, mechanisins and things as it may be with 
value applied to, used in or in connection with, in 
the United States and Canada, and to that end is 
desirous of acquiring all the mght, title and interest 
of the said party of the first part in and to the 
Letters Patent and application for Letters Patent 
aforesaid, and the inventions therein severally de- 
scribed, andin and to any improvements thereon or 
hew inventions he may make relating thereto within 
five years from the date hereof. 


Now it is agreed as follows: 


First.--The party of the first part, for and in con- 
sideration of eleven thousand nine hundred and 
sixty shares of the capital stock of the party of the 
second part duly issued and delivered to him, and 
for which he has subscribed at par, and in full sat- 
isfaction thereof, hereby agrees to transfer, assign 
and set over, and by those presents does transfer, 
assign and set over unto the said party of the second 
part, his entire night, tithe and interest in and to the 
Letters Patent and applications for Letters Patent 
hereinbefore mentioned, and in and to the inven- 
tions therein severally described. And further 
agrees that for a period of five years from the date 
hereof, he will devote a reasonable amount of his 
time, reference being had to his pursuits, toward 
perfecting and improving the inventions aforesaid, 
and enlarging and extending the use and application 
thereof, And in case any new or further inventions 
relating to the said Phonograph, or by means of 
which the use or application thereof is extended or 
enlarged, are made by him within the period men- 
tioned, he will promptly advise the company there- 
of, and will forthwith prepare and execute the nec- 
essary papers to obtain Letters Patent of the United 
States and the Dominion of Canada thereon, and 
will assign the said applications and the Letters 
Patent to be granted thereon, to the said Company. 
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Provided, however, that all costs and charges of 
obtaining such patents and all costs and charges 
incurred in experiments shall have first been paid 
to the Edison by the Company. If after the filing 
of any application, an interference be declared with 
some othe: pending application, the cost of conduct- 
ing such interference shall be met by the Company. 

Should any of the patents owned or to be owned 
by the Company, be at any time infringed, suits 
shall at once be brought by the Company against 
such infringees aad prosecuted to fing] hearing with 
the utmost vigor. 


Second.—The party of the second part hereby 
erants and gives unto the said Edison the exclusive 
right, authority and license, under each and every 
the Letters Patent and applications aforesaid, to 
manufacture the inventions therein severally de- 
scribed, and agrees that it will grant and vive unto 
the said Edison a similar license under each ancl 
every Letters Patent upon inventions of the said Edt- 
eon or others hereafter acquired by it, And the said 
cdison hereby AZrees that he will forthwith equip 
and furnish a factory suitable for the manufacture of 
Phonographs and the supples necessary therefor, 
and capable of supplying the demands of the Com- 
pany, and that he will promptly meet and fill all 
the orders of the said Company, and will deliver to 
it all Phonographs and supplies so ordered at the 
actual cost of the manufacture thereof, plus twenty 
per cent. of such cost; cost of manufacture being 
deemed to include cost of labor and material, and 
general expense. No right or authority is hereby 
given or intended to be given to the said Edison to, 
and he hereby agrees that he will not sell the said 
Phonographs and supplies so to be manufactured, 
to persons other than the company, save by its 
direction and withitsconsent. This, however, shall 
not prevent the said Edison from selling said articles 
for export. In case the said Edison should fail or 
neglect to meet the orders of the said Company, 
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and should such default continue for a period of six 
months, or should said Phonographs or supplies be 
made in an unskillful and unworkmanlike manner, 
then and in such case the Company shall have the 
neht to license other manufactures and to purchase 
sal Phonographs, and supplies therefrom, to such 
an extent only as will make up the deficiency be- 
tween what are supplied by him and the number 
previously ordered from said Edison, and should the 
said Edison for a continuous period of one year 
make default in meeting the orders of the said 
Company, then and in such case, the company shall 
have the right to build and equip a factory for the 
manufacture of such articles. The original con- 
struction and equipment of said factory not to be in 
excess of the then demands of the business and not 
to be thereafter enlarged without the further de- 
fault of the said Edison in the premises. 


Third.—The party of the second part agrees that 
it will exploit and develop the business of selling 
and introducing the said Phonographs in the United 
States and Canada, and will'use its best endeavors 
to secure the use and adoption therein of such = in- 
ventions as are herein assigned to it, or as it may 
hereafter acquire, for all purposes to which they or 
any of them may be applicable. 

On all **Phonographs” or supplies sold by the 
Company they shall pay to the said Edison a royalty 
of twenty per centum on the cost thereof to the Com 
pany. Itis not now contemplated that the said 
Edison shall manufacture, or the Company deal in 
or sell the various mechanisms, devices and things 
to which the principle of the Phonograph may be 
applied—such as speaking figure-clocks, toys, and so 
forth, but that it will license the manufacturers or 
dealers in such articles to use its inventions therein 
or as adjuncts or appendages thereto. Upon any 
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such license being so made, the said Edison shall be 
entitled to receive forty per centum of the consider- 
ation paid the Company therefor. If the Company 
should at anytime undertake the sale of such 
articles, the same shall be manufactured exclusively 
by the said Edison, and be by him delivered to the 
Company at the cost of manutacture hereinbefore 
defined, plus twenty percent. thereof and a rovalty 
of fifteen per centum on the cost to the Company 
of such articles shall be paid to the said Edison. 

Should, however, the Company, while not selling 
or dealing in such articles, undertake’ the mannu- 
facture of the phonographic attachments thereto, 
or parts thereof, selling the same to the manufac- 
turer of or dealer in said articles, with a license to 
use the same, then the said Edison shall have the 
exclusive right to manufacture such parts or append- 
ages, and shall deliver the same tothe Company at 
cost of manufacture as before defined, plus twenty 
per cent. thereof, and the Company shall pay to 
the said Edison a royalty of fifteen per centum 
thereon for every attchment or part so manu- 
factured or sold; and ih case the Company demand 
or receive, over and above their selling price, a roy- 
alty for the use thereof, they shall pay to the said 
Edison forty per cent. of sach royalty. 

The royalties to be paid the said Edison, as above 
provided, shall be applicable to every ‘* Phono- 
graph,” device or thing embodying any invention 
of the said Edison, sold by the Company, or with its 
license and consent. And they shall be paid so 
long as said phonographs, devices, and things em- 
brace, employ or include an invention of the said 
Edison upon which a patent owned by the Com- 
pany is operative, valid and in force. And in no 
case are said royalties to be paid for a period of less 
than seventeen years from the date hereof. 

All royalties and other moneys coming to the said 
Edison shall be paid quarterly on the first days of 
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January, April, July and October in each year, and 
shall be accompanied by a verified statement show- 
ing the actual number of sales, or the amounts re- 
ceived from royalties the previous quarter. And 
the books of the Company, showing such sales or 
receipts, shall always be open to the inspection of 
the said Edison. 


Fourth.—The said Edison, in consideration of the 
aforesaid, agrees to and does hereby transfer and as- 
sign to the said Company his entire right, title and 
interest in and to a certain contract made and en- 
tered into by and between him and Messrs. Lowell 
C. Briggs and Mr. William W. Jacques, dated the 
first day of October, 1887, and in and to all royal- 
ties and moneys due or payable, or to become due 
and payable, to him, the said Edison, thereunder. 


kifth —The said Edison having made a contract 
with one George Edward Gouraud for the intro 
duction of said articles in foreign countries, the 
company agrees that it will not sell or authorize 
the sale of said phonographs or other articles for 
export, or use In places outside of the United States 
of America and the Dominion of Canada. 


Sirth.— Whereas there was heretofore organized, 
under the laws of the State of Connecticut, a cer- 
tain corporation known as the “ Edison Speaking 
Phonograph Company, ” which corporation became 
the assignee of a certain contract made by the said 
Edison with Charles A. Cheever aud others, dated 
the 30th day of January, ISTS, to which agreement 
for greater particularity reference is hereby made; 
and which agreement is believed to have expired 
and become void, it is expressly stated, understood 
and agreed, by the parties hereto, that this con- 
tract is made subject to any rights of said Com- 


115 


116 


L17 


oe wee 





.. 
Tie / 


v7. { 
2 Oy ) f 40 


118 pany or any obligations on the part of the said 
Edison, now existing under the said contract of 
January 30th, 1878, and subject to any and all con- 
tracts heretofore made by the said Edison with the 
sail Edison Speaking Phonograph Company or 
others, and now in force, if any such there be. 





And the said Edison transfers and assigns to the ‘A 
party of the second part all his rights and interest 
in and under said contract with the Edison Speak- 
ing Phonograph Company, if said contract have 

i. any force or validity whatsoever. 


In witness whereof, the.parties hereto 
119 have set their hands and seals the 
day and year first above written. 
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FOR THE SOUTHERN DISTRICT OF NEW 
YORK, 


SS = es — —, — 


“4 
THomAs A. Epson, | 
Complainant, | 


against ! In Equity. 
I 


Ezra T. GILLiLaxp and Joux C. | 
TOMLINSON, 


Defendants. 

| 

Se ee 
This defendant, John CG. Tomlinson, saving and 
reserving to himself all and all manner of objections 
to the amended bill of complaint herein as further 
amended, and reserving unto himself all and all 
manner of benefit and advantage whatsoever of 
exceptions which can or may be had or taken to 
the manifold errors, uncertainties. imperfections 
and insufficiencies in the said amended bill of com- 
plaint contained, for answer thereunto, or unto so 
much or such parts thereof as this defendant js acl: 
vised is or are material or necessary for him to an- 
swer fo, answering, says: 
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| 1. He admits the allegations contained in the 
1 & ist, 2d and 3d paragraphs of said amended bill. 
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4 2, Inregard to the allegations containe | in the 
4th paragraph of said bill, he admits that the com. 
plainant is an inventor, and that he has maintained 

| at various places, at different times, laboratories or 

; work-shops, and that at such places he has carried 
on experiments with the view of making and per- 
fecting inventions, and that he has, in such labora- 
tories or work-shops, employed assistants or em- 
ployees; but whether such persons have been at- 
tached to the complainant by tes of friendship or 
of interest, or have given him their faithful devo- 
tion, or have in return received his confidence and 
favor, as in said bill alleged, this defendant cannot 

5 say, and leaves the complainant to make such 
proof thereof as he may be advised. 
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This defendant admits that, during the past 
4 fifteen years, the complainant has made and per- 
q , fected various inventions, and he admits that some 
have been put upon the market by the means of 
incorporated companies; but he denies that it has 
been the practice of complainant at such times to ¥ 
. . = 
either benefit, compensate or reward such persons fe: 
= 


to ee 


as had assisted him either in the making of the 

inventions or the exploitation of the business by 

the allotment and delivery to them of stock in heu 

fas of salary or other compensation. 


8 This defendant denies each and every allegation 
contained in the fifth paragraph of said bill, except : 
the allegation that the said Ezra T. Gilliland 
was at one time in the employ of the American 
Bell Telephone Company. And this defendant al- 
leges that he never even heard that said Gilliland 
was, at any time, in any capacity whatsoever, 1n j D 
the employ of the complainant, or was ever, either 
generally or in any matter or thing whatsoever, his 5] 
agent. On the contrary, he knew that the said ry ¥ 
Gilliland had no business relation with complainant | 
whatsoever save as he might see fit to co-operate 
with him. either In experimental work or in the 
exploitation of some enterprise, and save as he 
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might assist complainant in his financial needs by 
the loan of moneys. And generally he knew the 
relations between the said Gilliland and the said 
Edison to be as in the answer herein of the said 
Gilliland alleged. 


4, Referring to the allegations contained in the 
sixth paragraph of said bill, this defendant admits 
that he made the acquaintance of the complainant 
about five years since, and that he was then an at- 
torney and counsellor at law, practicing his profes- 
sion in the City of New York: and he alleges that 
heso made the acquaintance of the complainant 
through the firm of Ecelesine & Tomlinson, of 
Which he was a member, having been retained by 
him in a special matter: and that prior to such re- 
tainer he had not even seen the complainant. Each 
and every other allegation in said sixth paragraph 
contained this defendant denies. 

And defendant affirmatively alleges that he 
neither was under general or special or annual re- 
tainer from the complainant. and occupied as to 
him no general or even special relation of attorney 
or counsel, That in certain special matters defend- 
ant was counsel for the Edison Electric Light Com.- 
pany, and received a sinall annual retainer fron 
the Edison Machine Works, in the former of which 
complainant was a small, and in the latter a large, 
stockholder. And while in these capacities he had 
occasion to mect the complainant, no professional 
relation existed between them. 

That complainant did occasionally, and in special 
matters, request this defendant to perform services 
for him of a professional character; but such em. 
ployment was but occasional, and always limited to 
the special matter involved. 


And this defendant alleges that, for some years 
prior to the month of June, 188s. whenever the de- 
fendant Gilliland had oceasion to employ the ser- 
vices of an attorney or counsellor at law, he em- 
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ployed and retained this defendant as his, said Gil- 
liland’s, attorney, as the complainant well knew, 
and that this defendant was employed by him to 
act, and did act, as his attorney in all matters con- 
cerning the business done or to be done by hin, 
under his general agency contract with the Edison 
Phonograph Company, as the complainant well 
knew. 


5. Referring to the allegations contained in the 
seventh paragraph of said bill, this defendant de- 
nies that twelve thousand shares ofthe stock of 
the Edison Phonograph Company were issued to 
the complainant as or for the consideration in said 
bill alleged; but, on the contrary, asserts that such 
stock was issued as and for the considerations here- 
‘nafter set forth. And defendant denies that the one 
hundred and fifty shares of stock in said company 
which this defendant received was intended by the 
complainant to represent, or did represent, his pro- 
portionate interes! in the phonograph enterprise; 
and denies that it was in any sense as payment for 
any services of defendant to said Edison; and de- 
nies that said stock in any sense canle to defendant 
by reason of any friendliness on the part ot said 
Edison, and in this connection defendant alleves 
that said stock was issued to this defendant for his 
services in organizing the said Edison Phonograph 
Company, pursuant to at understanding had prior 
to the formation thereof; and he denies that the 
certificates of stock made out to the persons, and 
in the quantities alleged, were retained by the com- 
plainant in his possession until after the transac- 
tions set out in said bill. On the contrary, he al- 
leges that, so far as he and the defendant Gilliland 
are coucerned, certificates of stock were delivered 
to them and owned by tiem, entirely free from any 
obligation to the complainant, but were after wards 
assigned and delivered to complainant in trust for 
them for the purpose of sale to said Lippincott, as 
hereinafter set forth. 
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6. Referring to the allegations contained in the 
eighth paragraph of said bill, this defendant ad- 
mits that, on the 28th day of October, 1887, the con- 
tract called the Gilliland Agency Contract was en- 
tered into between the said Edison Phonograph 
Company and said Gilliland, and that such con- 
tract was prepared by this defendant, and that he 
knew the nature thereof. but he denies that he 
either supposed oy knew that the relations between 
complaiiant and em defendant were as in the bill 
alleged; and denies bhi he either supposed or knew 
that the nature of thes defendant's tenure of or in- 
terest In said agency contract were as by complain- 
ant alleged. On the contrary, this defendant allezes 
that he believed and knew the sald Gilliland was 
sole and absolute owner of said contract, and that 
said Edison had no interest of any kind therein, 
and no control, either directly or indirectly, there- 
over GR: and well knew that the relations 
between complainant and the defendant Gilliland 
were as in the answer of the said Gilliland set 
forth, 


This defendant denies that no consideration was 
paid by said Gilliland for said contract. On the 
contrary, defendant alleges, upon information and 
belief, that he gave full and adequate consider- 
ation therefor; and he denies that such contract 
was made by the directors of said Edison Pho. 
nograph Company at the request of said Edison. 
On the contrary, defendant alleges, upon informa. 
tion and belief, that said contract Was made pursu- 
ant to an understanding theretofore had between 
complainant and the said Gilliland before the for- 
mation of said company. 

This defendant admits that no sales of phono- 
graphs were ever made by said Gilliland under said 
contract, but alleges that he was a] Ways ready and 
willing to make such sales. and Was only prevented 
from so doing by the inability and failure of the 
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16 Edison Phonograph Company to supply him with 
phonographs for sale. 
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This defendant denies that the said Gilliland, in 


| consideration of receiving said contract from said | 
' company, agreed to always hold the said contract | 
o | subject to the pleasure of said Edison; and he de- 
: | nies that said Edison was in any sense the principal LF 
a | of the said Gilliland. } 
| And this defendant denies each and every alle- my 
| | gation contained in the following words, to wit: | 
4 | ‘That the relations between your orator and the | 
f ‘* defendant Gilliland were of such a confidential 
4 ‘* character as impressed upon each and every trans- 
17 « action between them the understanding and obli- 
* oation that the defendant Gilliland should hold all 
| ** yights acquired by him,subject to the absolute con- 
1 ‘* trol of your orator, and it was stated and agreed 
‘ between your orator and the said Gilliland that the 
* Jatter should always make and hold his contracts ‘ 
| ‘* of like nature subject to the control of your ora- Sie 
‘ * tor,” 
= waste , ; , ™ 
a This defendant admits and avers that the said es 
' : contract afforded the said Gilliland an opportunity by. 
to make, not merely, as alleged, ‘‘a fair profit,” ' 
q but avery large profit. And he admits that said i 
'. contract did not in any way impair or injuriously : 
E = 18 affect the value of the capital stock of the t 
4 company; nor “fin any way transfer any part , 
| ‘‘of the value of said stock from the holders £ 
i | “thereof to said Gilliland;” but, on the contrary, ¢ 
J | in view of the fact that said Gilliland was } 
. aan obliged to supply all the capital for the enterprise, ° 
. | such obligation gave to the stock a value which ts 
otherwise it would not have possessed, and de- ‘ 
fendant alleges that said contract, in a business * 
sense, practically controlled, to a great extent, the y ‘ 
| value of the stock of the company. This defendant ] 
; A denies that said agency contract was at no time, ‘ 
Z a after the same was made, worth as much as 875,000, 4 
é On thecontrary, he alleges that it was worth largely 4 
) ! 4 
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in excess of that sum, and was worth 5250,000, or 


more. And he denies that either he op Jesse H, 
Lippincott, or the defendant Gilliland, at all 
times, or at any time. knew it to be worth less than 


$75,000. On the contrary, defendant alleges that 


said contract was worth $250,000 and over, and was 
so thought to be by this defendant, by the said 
Gilliland, and by the said Lippincott. 


7. This defendant admits the allegation contained 
in the 9th paragraph of the bill in regard to the 
sale of one hundred and fifty shares of the stock 
of the Edison Phonograph Company for $22,290, 
but alleges that such sale was not made in the open 
market; that the purchaser thereof was a lady who 
knew nothing of the situation of the company, nor 
its business prospects: that it was effected under ex- 
ceptional circumstances, and was largely due to the 
efforts of a third person, who received from com- 
plainant a commission of 35,000 for making the 
same. 


8. This defendant further answering, says that 
the bill omits to allege so many facts in relation 
both to the invention and business organization of 
the phonograph and defendant's connection there. 
with, that fora clear understanding of the sale to 
Jesse H. Lippincott, the nature of the properties 
sold, and the negotiations for such sale, defendant 
deems it necessary that all the facts should be set 
forth. 

The phonograph js alleged to have been invented 
by the complainant in the year 1877. He thereafter 
obtained three letters patent of the United States 
upon it, or inventions relating to it, to wit, Letters 
Patent No. 200,591, dated the 9th day of Febru- 
ary, 1578; Letters Patent No. 213,554, dated the 
20th day of March, 1879: and Letters Patent No, 
221,679 dated the 18th day of May, 1880. The 
first, No. 200, 521, broadly controlled the invention 
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of a method of recording and reproducing sound; the 
others were on unimportant details. 

In or about the year 1878 a corporation, known as 
the Edison Speaking Phonograph Company, was 
organized under the laws of the State of Connecti- 
cut. This company, through a contract with com- 
plainant, not only acquired the entire beneficial 
interest in said patents, but complainant agreed to 
assign to them all future inventions relating to the 
phonograph which he might make within seven- 
teen years thereafter, or up to the year 156, 

While the phonograph excited mu¢h public at- 
tention, it proved to be entirely without commercial 
or practical utility. It was neither manufactured 
nor sold, save a few for exhibition ‘purposes, and 
neither the invention, nor the stock of the company 
owning it had any value. The books and papers 
of the company became scattered. No corporate 
meetings were held, and no reports made. It was 
without officers or trustees. Its stockbook was 
lost, and who its stockholders were was not defi- 
nitely known. In fact, to all intents and purposes, 
the company had become a defunct corporation. 
So absolutely valueless had the invention proved, 
that rather than pay the trifling fees necessary to 
keep the foreign patents alive, the persons owning 
them allowed thein to expire, and they became tor- 
feited. In Great Britain, to preserve the validity of 
a patent upon the telephone, the phonograph, 
Which had been broadly described and claimed in 
such patent, was disclaimed by its owners, and 
broadly abandoned to the public. The United 
States Letters Patent No. 200,521, which was the 
principal patent of said Edison, whe appearing on 
its face to be valid for seventeen years, had, never- 
theless, as this defendant is informed and believes, 
become void,and expired by reason of the prior tak- 
ing out, and expiration of the terms of certain 
foreign letters patent upon the same invention. 

When the defendant Gilliland, in the year 1884, 
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first undertook to co-operate with complainant, as 
this defendant is informed and believes, he suggested 
the phonograph as one of the subjects to which 
they should devote their attention, believing it 
could be made a commercial and useful machine, 
but complainant opposed it, urging as reasons that 
the phonograph was of no value; that his principal 
patent had expired and the art broadly was open; 
that he would derive little or no profit by perfect- 
ing it, as,under his contract with the Edison Speak- 
ing Phonograph Company, all new inventions he 
might make would belong to it, and his stock interest 
in that company was small. These facts were new 
to the defendant Gilliland, as he was ignorant of the 
situation of the patents and of complainant’s con- 
tract obligations; but, notwithstanding complain- 
ant’s opposition. the defendant Gilliland alone, and 
at different times during the period referred to, 
conducted a number of experiments on the sub- 
ject. 

Inor about the year 1885 Alexander Graham 
Bell, Charies Suminer Taintor and Chichester Bell, 
knowing, as this defendant is informed and_ be- 
lieves, that the principal phonograph patent 
in the United States of said Edison had expired, 
began a series of experiments with the view 
of inventing a machine which should be eca- 
pable of recording and reproducing sound, and 
adapted, as the phonograph was not, to prac- 
tical use. They discovered and, in the month 
of May, 1586, patented the principle of engraving 
or cutting, in contradistinction to the complainant’s 
plan of indenting, which discovery was so funda- 
mental and controlling as to make the difference 
between a mere toy, as the phonograph of said 


‘Edison was, and a practical and commercial instru- 


ment. This machine invented by them,and em- 
ploying this principle, they called the graphophone. 
The records of the United States Patent Office will 
show that the complainant Edison neither applied 


‘for nor obtained any letters patent upon or relat- 
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ing to the phonograph from the year 1880 to the 
month of October, in the year 1887, and the same 
records will show that the said Alexander Graham 
Bell, Charles Summer Taintor and Chichester Bell 
apphed for and obtained a series of letters patent 
upon the instrument called the graphophone, be 
sinning with the month of June, 1585, and continu- 
ing to the present time. 

And this defendant charges and asserts that for 
a period of seven years, from 1ss. to ISST, com- 
plainant performed no experiments upon the phono- 
graph, save possibly of the most trifling character : 
and that it was not until the year 1587, and after 
he knew of the patents and inventions of sud Bel 
and Taintor, and of their controlling character, and 
learned that the stock of the company owning them 
was selling at high figures, that he consented to 
take up the subject. 

And defendant further charges and asserts that 
perfected phonograph or Speaking machine is in 
the main due to the work and labors of the 
said Bell and Taintor; and as an evidence of 
the controlling character of theip patents, and of 
the dependence of the so-called Edison perfeeted 
phonograph upon them, he asserts that the present 
owners of the phonograph patents pay to the 
owners of the Bell and Taintor patents ten dollars 
for every so called Edison phonograph placed upon 
the market. 

Throughout the year 1887 complainant and the de- 
fendant Gilliland worked incessantly in the effort to 
producea practical phovograph. At first they sought 
to avoid infringement of the gsraphaphone patents, 
but finding a commercia] machine could only be 
constructed by emjloying the principle of engraving 
or. cutting, they determined to adopt it, and did 
adopt it, as Edison claimed that he had invented 
this same principle years before, and that it was 
substantially described in some of his early patents, 
and in case of suit for infrinzement by the owners 
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of the graphophone patents, he could successfully 
establish that such patents were void. 

The numerous patents taken out upon the graph- 
~ ophone, as well as the labors of complainant and the 
defendant Gilliland, attracted the attention of the 
stockholders of the Edison Speaking Phonograph 
Company, and the complainant was informed that 
they claimed, and would claim, that all the phono- 
graph patents and ail new inventions relating to the 
phonograph made by him, did and would belong to 
that company under hiscontract. Such stockholders , 
included among others Edward H. Johnson, Esq., 
then president of the Edison Electric Light Com- =. 
pany ; Charles A. Cheever, Esq., now president of 2" : 
the Metropolitan Phonograph Company; and U. H. 
Painter, Esq., of Washington, D.C. But Edison 
disputed this claim, contending that the principal 
patent had expired, for the reasons aforesaid, and 
that his contract, requiring him to assign new in- f 
ventions to his old company, was no longer opera- 
tive. | 

In or about the month of October, 1887, complain- 
ant and the defendant Gilliland, having produced 
what they considered a practical machine, and ex- 
pecting shortly to place the same upon the market, a 
business organization and the raising of capital for 
cE the development of the enterprise became necessary, 32 
eS and how such capital should be obtained and such 
organization effected, became a matter of discus- 
sion. The then situation of the various interests 
and claims of each were as follows: 
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The Edison Speaking Phonograph Company, 
being the original Connecticut Company, claimed 
that they owned the patent No. 200,521, and that no 
phonograph or graphophone could be made which 
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did not infringe such patent, and, further, that | 

, under Edison’s contract with that company they 
wae were entitled to all inventions he had made or { 
ee a might make up to the year 1896, and that a disre- 


gard or contest of such claim would bea fraud 
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| 34 upon his part and a violation ol his contract obliga- 


| tions. 

The owners of the Bell and Taintor patents 
claimed that said patent No. 200,521 had expired 
and was void; that the patents owned by them were 
| fundamental and controlled the art so far as the 
| making of a practical machine was concerned, and 

that none could be made by anyone without in- 
~ fringement of their patents. 

Thomas A. Edison claimed—First, that the said 
patent No. 200,521 had expired, and- the phono- 
| graph broadly was open to the public Second, 
| that his contract with his old company was no 
| 35 longer in force, and he was, therefore, under no 
am obligation to assign his future inventions to it, and, 

| finally, that the eraphophone patents of Bell and 
Taintor were void and invalid, and he could suc- 
cessfully establish their invalidity. 





In the light of these claims neither complainant 
nor the defendant Gilliland, as this defendant is in- 
formed and believes, regarded the enterprise as one 
likely to find much, if any, patented protection, 
Competition and litigation with the graphophone, 
and possibly other interests, were then contemplated, 
but they did believe that, being early in the field, and 
with their technical knowledge and experience, 

36 coupled with the fact that complainant had been 
largely advertised in the press as the inventor of 
the phonograph, and possibly through the aul of 
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detailed patents, a successful business could be es- 
7 tablished and large business profits realized.  Ac- ; 
| ie cordingly it was decided to organize the enterprise \ 
a on a sound business basis, not depending upon pat- My G 
Ct ents, but prepared to avail themselves of whatever 

; | protection or strength their doubtful rights in this ‘. 
» | regard might afford, and looking for success rather au 
| in good management and technical skill. 

= 


An attempt was first made to secure the co-opera- 
e | tion of the stockholders of the old Edison Speaking 
Phonograph Company, and negotiations to that end 
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were entered upon, but no satisfactory agreement 
having been reached, and it being considered neces- 
sary that the organization of the business should 
not be delaved, it was decided to organize independ- 
ently of the rights and claims of the old company. 
But inasmuch as their claim of ownership in the 
patents, if maintained, would enable them to either 
dominate the new organization or force Edison to 
publicly claim the invalidity of his patent, which, 
though asserting and ready to do, he deemed un- 
wise as a matter of business policy; and inasmuch 
as the old company fad paid him once for his phon- 
ographic rights, and so had a moral interest, to say 
the least, and recoznizing that to invoke, as against 
them, a technical forfeiture of his patent and an 
alleged technical forfeiture of hisagreement, would 
be injudicious, it was finally understood between 
complainant and the defendant Gilljand that com- 
plainant should, out of his share in the division of 
the enterprise, settle and adjust as he best could 
the claims of such old company and its stock- 
holders, 

The following plan of organization was, after 
much discussion, adopted: The Edison Phonograph 
Company was organized with a capital stock of 
51,200,000.00. On the 28th day of October, 1887, 
11,930 shares were issued to Edison, nominally in 
consideration of an agreement by which he as- 
signed to the company whatever interest he had in 
the old patents, and certain applications for patents 
then pending, ana agreed for a period of five 
years to assign any new Inventions he might make 
relating to the phonograph. The company were to 
develop the business and pay all legal, patent and 
experimental expenses, and give complainant a 
royalty of 20% on each machine sold. 

He was also given a license to manufacture under 
the patents, and in turn agreed to manufacture the 
instruments for the company at cost, plus a profit 
of 20%. The whole contract, however, on Edison’s 
insistence was made subject to any rights of the 
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40 old company, in order that he might not be liable 
to the new company in case of successful contest 
by the old. All of which will more particularly 
appear by reference to the said contract of October 
2Sth, 1887, a copy of which is annexed to and made 
part of the answer of the defendant Gilliland herein, 

| | and marked ** Exhibit A,” and to which this de- 

fendant craves leave to refer with the same force 





and effect as if here set out at length. ; 
ren On the same day the General Agency Contract was al 
mia made between the company and the defendant Gilli- —— 
aa Jand, by which the entire business management of 
| the enterprise was placed in his hands, and he was ; 
| | 41 to devote his time to, and furnish all the capital re- : 
“' guired for, its development. Its effect was to re- | 
a lieve the company of all active participation in the 
1 conduct of the business, and the company became 
a mere avenue through which phonographs passed 


from the manufacturer to the defendant Gilliland 
| for sale to the public. 


—— 


. The entire financial risk was upon the said Gilli- Tr 
be | : land, and the amount of capital required to perform 
™ his contract very large; but in return a correspond- 
Ee ingly large profit was allowed him. The profits to 
| each party in interest were computed upon, and 
| fixed by reference to, the actual cost of manufac- 
: | yg ture of each phonograph, which was then estimated 
| at S24.00. By the apportionment of profits un- 
| der the said Gilliland contract the company would 
| receive on each machine sold a profit of $12.09, and 
| | the defendant Gilliland a profit of $7.00. 
| 
| 


& 


9, And this defendant further alleges that the 
rights and interests which the complainant and the 
defendant Gilliland respectively received in such 
stock and by said contracts as above set forth, were 
in recognition of, and proportional to. their several 
services in perfecting the phonograph, by which 
arrangements specific parts of the enterprise were 
placed in the hands of each in order that the ulti- 
mate profits to be realized from it might be divided 
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between complainant and the said Gilliland, accord- 
ing to the proportions specified in said agency con- 
tract. And in regard to the value of their respec- 
live services in the perfection of the phonograph, 


this defendant asserts that the labors and experi-_ 


ments of the said Gilliland were as fruitful of 
profit and valuable results as those of complainant; 
that much that was done in the way of invention 
was at his suggestion; that many inventions sub- 
sequently patented by the said Edison, were, in 
truth, his, and that among the patents and inven- 
tions assigned the company were inventions and a 
patent of said Gilliland. 

And this defendant further says that, in or about 
the month of April, 1888, the complainant caused 
to be formed a corporation under the laws of the 
State of New Jersey, known as the Edison Phono- 
eraph Works, with a capital stock of three hun- 
dred thousand dollars, to: which he assigned his 
license to manufacture, recelving in consideration 
therefor 52 ¢ of the capital stock of the company. 
The balance of such stock was sold at par, as de- 
feudant is informed and believes, and the money 
thus realized used to erect and equip a factory, so 
that the complainant, by this method, not only 
relieved himself of the only financial obligation he 
had assumed in the entire enterprise, but then and 
thereby made a stock profit of the value of one hun- 
dred and fifty thousand dollars, or thereabouts. 


10, And this defendant further says that, after 
the papers aforesaid were executed and the organ- 
ization as described effected, without any consider- 
ation other than his desire to aid in the develop- 
ment of the enterprise, the defendant Gilliland 
devoted a large part of his time to conducting 
further experiments upon the phonograph, and 
gave to complainant the benefit of his co-oper- 
ation, experience, counsel and advice in the or- 
ganization of his factory for the manufacture of 
phonographs, and loaned him, for that and vart- 
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io ous purposes, over twelve thousand dollars in cash, 
| complainant then being in want of ready means. 
The defendant Gilliland also opened an office in 

the city of New York, engaged clerical assistance, 

and devoted a great deal of time to preparing for 

the organization and development of the business, 

so as to be ready for its conduct when phonographs 

o- could be placed upon the market, and expended in 
mi oni this connection many thousands of dollars. Do 
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11. And this defendant further says that, imme- 

diately after if had been decided that the defendant 

47 Gilliland should have the contract aforesaid, believ- 

ing he would have constant occasion for the serv1- 

ces of an attorney In the organization of his sub- 

7 agencies, and in other matters, incident to said bus- 

iness, the said Gilhland made an agreement with 

this defendant by which he employed him, as he had 

before, in many affairs, as his attorney and counsel 

. in all matters relating to his said contract, and all 

m3) business to be done thereunder, in return for which 

he agreed to give him an interest in all profits 

a) made by him thereunder, and that, pursuant to such 

? | agreement, this defendant, from the 28th day of Oc- 

| tober, 1887, until the 25th day of June, 18383, was 

| mf — in daily consultation with the defendant Gilliland 

over matters relating to his said contract and per- 

formed for him services of great value and requir- 
| ing much time and labor. 
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12. Referring to the allegations contained in the 
10th paragraph of the said bill, this defendant 
denies that, in or about the month of May, 1588, or 
at any other time, he jointly with the defendant 
Gilliland, agreed with the complainant, or under- 
took, as the agent or counsel of the complain- 
ant, to negotiate or carry through the sale 
of his stock in the Edison Phonograph 
Company, as alleged in said bill. He 
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denies that the possibility of such sale was sug- 
gested by him, though he did, as hereinafter stated, 
cause to be communicated to said Edison an inquiry 
in that behalf made by Jesse H. Lippincott, he de- 
nies that the complainant was either reluctant to 
sell his stock, or was persuaded by this defendant, 
either severally or jointly with the defendant Gilli- 
land, that an advantageous sale could be made. On 
the contrary, defendant alleges that the complain- 
ant was anxtous to sell his stock, and believed the 
sale which he did make to be an advantageous one, 
and defendant alleges that such sale was in fact an 
advantageous one. This defendant denies that the 
complainant authorized these defendants either to 
enter upon negotiations for the sale of his stock, or 
to include in any negotiations all or any of the 
stock then standing in his name, or any stock what- 
soever as alleged in said bill; though he did intro- 
duce the complainant to the said Lippincott, and 
conveyed messages from one to theother. He ad- 
mits that the holders of certificates of stock, named 
in the 7th paragraph of the bill, did transfer their 
stock to the complainant, and that the title to the 
said stock was vested in complainant; but he de- 
mies that it was unconditionally vested in him, with 
full power of disposing of the same, as alleged in 
the bill; but, on the contrary, alleges that such 
stock was transferred to him in trust, for the pur- 
pose of making one delivery to the purchaser there- 
of, and that the complainant was liable to the sev- 
eral owners of said stock to account for the pro- 
ceeds of said sale, and, as this defendant is informed 
and believes, has so accounted to such stockholders, 
excepting, however, this defendant and the de- 
fendant Gilliland. 

And this defendant denies that he either in- 
dividually or joimtly with the said Gil- 
liland succeeded in bringing about any sale 
of said stock to one Jesse H. Lippincott, 
as alleged in said bill. This defendant admits that 
a written contract was executed between the said 
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| 52 Lippincott and complainant on the 28th day of 
+ | June, 1888, a copy of which is annexed to the bill, 
. | | and marked Exhibit B. 


13. This defendant denies the, and each and every . 
| of the, allegations in the 11th paragraph of said 
| bill from the word *‘ that,” beginning said para- 
Hi graph, to and including the word ‘* Lippincott,” 
| i on the 17th line of page 9, folio 34; and this defend- 

ant further denies the, and each and every of the, 
™ | allewations in said paragraph contained, beginning ' 
with the word ‘‘and,” on the 2sth line of page ¥, 
_, folio 35, to and including the word ** earned,” at | 
°” folio 43. 


==» 


14. This defendant denies the, and each and every 
: of the, allegations in the 12th paragraph of said 
bill. 


¢ 15. And this defendant further alleges that the ix 
: allegations of the said bill in regard to the sale to , 
* Jesse H. Lippincott of complainant’s stock in the 
~ | Edison Phonograph Company, and of the Gilliland 
| | Agency Contract, are so vague, Unee! tain and cou- 
q ' __ tradictory, and so much is alleged by way of in- 
ot ference, argument and conelusion, and so much has 
heen desiguedly omitted, that an absolutely false 
and unfair coloring is given to a very plain and 
| simple transaction. And this defendant, in view 
i ! of what he charges to be the unfair and dishonest 
effort of the complainant in this regard, deems It 
necessary to set forth all the facts surrounding 4% 
such sale and purchase. 

Jesse H. Lipppincott, as this defendant is informed 
and believes, in or about the month of March, 1555, 
made a contract with the American Graphophone 
Company, the owner of the beneficial interests 1n 
a the Bell and Taintor patents, by which he became 

the sole licensee and general selling agent of that * 
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Company for the sale of graphophones throughout 
the United States, and in fact bore the same general 
relation to the graphophone, and had the same con- 
trol thereof under his contract as did the defend- 
ant Gilliland to the phonograph under his. As 
early as the month of March, 1888, both the com- 
plainant and defendant Gilliland knew of said 
Lippincott’s contract with the American Grapho- 
phone Company and of his relation to it. 

In or about the month of April, 1888, the said Lip- 
pincott called upon and was introduced to the defend- 
ant Gilliland. Neither instrument was then upon the 
market, though each company was using its utmost 
erleavors to bring out its respective inventions, 
each being anxious to anticipate the other. The 
said Lippincott was familiar with the patent situa- 
tion and the business organization of the phono- 
graph and the rival claims in regard to it. He 
knew of the Edison Speaking Phonograph Com- 
pany and of the claiins made by if; he knew that 
the Graphophone Company claimed, and had been 
so advised by its counsel, that the phonograph pat- 
ent No. 200,521 had expired; he knew that Edison 
claimed the graphophone patents to be void, and 
finally he knew of the organization of the Edison 
Phonograph Company, and of itscontract with the 
defendant Gilliland. 

Almost at the first meeting between the said Lip- 
pincott and the said Gilliland he urged upon the said 
Gilliland the wisdom of some co-operation or com- 
bination being made between the phonograph and 
graphophone interests, whereby business competi- 
tion and the cutting of prices could be avoided, and 
both instruments be put upon the market under a 
combined management. 

He offered to purchase the entire capital stock of 
the Edison Phonograph Company for five hundred 
thousand dollars, provided Edison would settle 
the claims of the Edison Speaking Phonograph 
Company, and he asked the said Gilliland to ascertain 
if such stock could be had for such sum and upon 
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58 such condition. The defendant Gilliland then re- 

quested this defendant, who had acted as, and was 11 

all phonograph matters, his attorney, and who was 

‘ interested in his said contract, to communicate this 

4 offer to complainant, and to explain that it came 

| ii from persons desiring to acquire all the interests 

necessary to unite under one organization the 

d | rights to sell the eraphophone and phonograph. 

j | That such offer was so communicated to the com- 
| Tie plainant by this defendant, and the said Edison ex- r 
: 1 ® pressed his willingness to accept the samme, provided, | 
E however, his other interests, to wit, rights of manu- 
4 facture, royalties, compensation for new inventions, 
-q and other matters, were satisfactorily arranged. 
Subsequently the said Edison and the said Lip- 
4 -pincott met together personally, and in person ; 
negotiated and settled the terms upon which the f 
% im said Lippincott should acquire, and the said Edison 
ia , should part with, his stock in said Edison Phono- ; 
a ma | graph Company, which terms were thereafter em- 
. braced in the written contract between them 

annexed to the bill, and marked Exhibit B. 
! i : And this defendant further says that from the | 
| ) | inception of said negotiations between the said 
tal Edison and the said Lippincott, to thelr consum- 
| : mation, he had no connection with them whatso- 
| 4 go ever, directly or indirectly, save as herein stated, 
| if and did not act in any capacity whatever for or as 
cit the agent of either party. But, on the contrary, 
i he asserts such negotiations were conducted Bag 
by the said Edison and the said Lippincott. 

And this defendant further says that the bill, in 
‘ts whole frame, falsely treats the negotiations be- 
tween the said Lippincott and the complainants 
though they were confined merely to a sale or pur- 
chase of complainant’s stock: whereas, the fact is 
that the purchase of such stock was but one 
feature of such negotiations, and but one of the in- 
7 terests of the complainant that was dealt with. 
| The agreement for its purchase was coupled with 
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conditions by which complainant was to receive 


«very valuable considerations other than, and in 


addition to, the mere five hundred thousand dollars 
to be paid for the stock, and the purchase of the 
stock was a mere instrumentality by which, with 
others, the existing organization of the enterprise 
was to be entirely cancelled, and a new organiza- 
tion, possessing new and other rights, and giving 
new anid other considerations to the complainant, 
and having the right to sell both the phonograph 
and the graphophoye, was to be effected, as ap- 
pears by Exhibit B of the bill .and the contracts 
annexed thereto. 

And this defendant further says that, while the said 
Lippincott and the defendant Gilliland could have 
‘awfully and properly made a working arrangement 
under their respective contracts, without the neces- 
sity on said Lippincott’s part of purchasing a share 
of the stock of the Edison Phonograh Company, or 
without in any way securing the co-operation of 
the said Eilison; vet, as defendant is Informed and 
believes, said Lippincott would not have bought the 
stock of the Edison Phonograph Company at any 
figure unless he could also have acquired the defend- 
ant Gilliland’s said contract; and further, if he had 
bought such stock, it would in no way ofitself have 
enabled him to bring about the combination or con- 
solidation which alone he desired to effect, and 
subsequently did effect, as the defendant Gilliland 
by his contract controlled the entire business of the 
sale of the phonograph, independently of the 
ownership of the stock of the company, all of 
which the complainant well knew. 

Scattered throughout the bill are allegations and 
sugeestions to the effect that the Gilliland contract 
was worth bat seventy-five thousand dollars, and 
that Lippincott and this defendant, and the defend- 
ant Gilliland, so knew. These allegations and 
suggestions defendant has already denied, and he 
reasserts that said contract was worth two hundred 
and fifty thousand dollars and over, and that the 
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22 
said Lippincott, the said Gilliland and he so re- 
garded it. In this connection defendant states 
that in the then situation of the enterprise, no 
phonographs having been sold or offered for sale, 
and it being uncertain as to what favor they would 
meet with, the value of the stock, as well as of the 
Gilliland contract, was inchoate, and largely a mat- 
ter of speculation, the value of each depending upon 
the success of the enterprise yet to be established. 
But this defendant asserts that, whatever may have 
been the actual value of each or either piece of 
property, whether much or little, there was an ab- 
solute and fixed relation in value between the two, 
and that whatever sum the stock of the company 
might have been worth, the contract was worth 
over one-half as much, and that this appears with- 
out possibility of discussion from the contract itself, 
which contract actually and fairly represents the 
intentions of the parties in that behalf. 

The property of the company consisted of patents, 
and only of patents. Its sole source of profit was 
on the sale of phonuographs to the defendant Gill- 
Hand, and the sole source of profit to said defendant 
was the re-sale of these phonographs to the public, 
through his sub agents. 

Every time the company mada profit, defendant 
Gilliland made a profit, and the profit made by each 
is fixed in said contract. The cost of manufacture of 
a phonograph complete was then estimated at $24.00, 
and by the percentages of profit coming to each 
party in interest, wherever and whenever the com. 
pany made $12.09 on the sale of a phonograph, the 
defendant Gilliland, on the sale of the sams phono- 
graph, made 87.00, or more than one-half as much: 
he therefore charges and asserts that said contract 
was worth more than one-half as much as the 
stock of the company: and he further alleges 
that many other opportunities for fair and legit- 
imate profits were afforded the said Gilliland 
under said contract, making its value relatively 
much larger; and defendant alleges that the 
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value represented in said agency contract has, 
since the sale of said contract to said Lippincott, 
been capitalized in stocks of corporations organized 
by and under the supervision and influence of said 
Lippincott, for the purpose of selling or leasing 
phonographs, at par values in such stocks agere- 
gating substantially not less than about five mil- 
lions of dollars (85,000,000. ) 

In regard to the negotiations for the sale of 
said Gilliland’s interest in his agency contract, he 
asserts the facts to le as follows:— 

After the said Lippincott had signified a willing- 
ness to pay five hundred thousand dollars for the 
stock of the Edison Phonograph Company, and 
atter complainant had expressed his satisfaction 
with such offer, and his willingness to accept the 
same, the said Lippincott, desiring not only to 
acquire Gilliland’s rights in said contract, but also 
the right to any new inventions relating to the 
phonegraph which he might make within seven- 
teen years, examined said contract, calculated 
its value relatively to the value of the stock, and 
expressed a willingness to give Gilliland two hun- 
dred and fifty thousand dollars in the stock 
of the company which he was to form, for all his 
rights under his contract, provided he would agree 
to assign to such new company all inventions he 
might make within fifteen years relating to the 
phonograph, and this defendant asserts that the 
price of two hundred and fifty thousand dollars was 
suggested as aforesaid after the fixing as hereinbe- 
fore set forth by said Lippincott and said Edison of 
five hundred thousand dollars as the price of the 
stock as aforesaid, and because the said Lippincott 
considered the contract and future inventions of 
said Gilliland intrinsically worth one-half as much 
as the stock. 

In expressing his willingness to give stock, he 
explained that he did this because he desired de- 
fendant Gilliland to be directly interested in the 
company, as he regarded his experience, both with 
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the technical and commercial side of the phono- 
graph, as of value, and believed his general 
business reputation would aid the enterprise. The 
definite amount at which the capital of the com- 
pany was to be fixed was not stated by the said 
Lippincott, but he assured the defendant Gilli- 
land that its capitalization should be fairly and 
honestly made and would be fixed at a sum 
which would fairly represent the values of the 
various properties to be acquired by such new 
company, according to the prices paid for them and 
the capital needed to develop the business. He 
further represented that it was his intention to 
devote himself exclusively to the business and 
conduct it ina legitimate business way, and not 
seek to make a stock speculation or scheme of It, 
Said Gilliland, in reply to the suggestion of said 
Lippincott, stated that be would be willing to 
accept two hundred and fifty thousand dollars in 
stock for his contract and future inventions, 1n 
case the company was so organized and its bus- 
iness so conducted. These suggestions were made 
early in the general negotiations, but after five 
hundred thousand dollars had been named by 
Edison and Lippincott as the price fo be paid for 
said stock. The negotiations between Edison and 
Lippincott occupied some two months, and were 
almost entirely devoted to the discussion of other 
interests of conmiplainant, to wit, manufacture, 
future inventions, the names by which the instru- 
ments should be known, etc., and during the 
period of these negotiations this defendant and 
the said Lippincott in no way further discussed the 
purchase of Gilliland’s interest. Just prior to the 
execution of the contract between complainant and 
Lippincott for the purchase of the stock, and after 
they had substantially agreed upon all the terms of 
such purchase, the defendant Gilliland, seeing that 
the sale was likely to be made, and while willing 
to sell his contract and assign his future inventions 
for two hundred and fifty thousand dollars in 
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stock of the newcompany, as had been suggested 
some time before, was not willing to close the 
transaction until he knew what. the capital of the 
company was to be, who were to be its directors, 
and generally what plans had been arranged for 
the conduct of the business, and so stated to the 
said Lippincott. Said Lippincott thereupon stated 
that he had not as yet decided upon the capital of 
the new company, nor upon its directors, nor In 
detail as to the management of its business, as his 
arrangements for procuring capital were not per- 
fected, and that he preferred, in as much as he , 
would not be called upon through his contract with 
Edison to form the new company for some weeks, 74 
to have these matters left open, but he recognized 
the propriety of said Gilliland’s inquiries, and stated 
that if he would allow him to leave the matter of 
the capital of the new company, its directors 
and business management open, he would 
avree to issue him stock of the value of two 
hundred and fifty thousand dollars, according to 
the value placed by him upon the stock, to the 
original purchasers of its treasury stock; and added 
that if said Gilliland should wish to sell the stock 
so to be issued him, he would himself purchase the 
saine for two hundred and fifty thousand dollars, 
or any part thereof, in five equal igonthly install- 7» 
ments, beginning with the lst of August, 188s, In 
case Gilliland would give him ten days’ notice of 
his election to sell any installment. 

On the 28th day of June, 1888, as alleged in the bill, 
the said Lippincott entered into an agreement to 
purchase complainant’s stock, and on the same day 
made an agreement with the defendant Gilliland in 
writing by which he agreed to assign to said Lippin- 
cott, within twenty days from the date thereof, all 
his interest in his contract, in consideration of two 
eae thousand five hundred shares of stock, of the par 
~  Sae value of one hundred dollars each, of the new cor- 

be poration to be formed by him, and further agreed to | 

assign to such company any inventions he might 
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he 
76 make relating to the phonograph within seventeen | 
years from the date thereof, and afterwards a second 
agreement was made between the said Gilliland and 
said Lippincott by which, in case the said Lippin- 
eott should decide to issue stock to the promoters of 
his company at less than par, stock should be issued 
: to defendant according to such value, and by which 
he further agreed, in case said Gillilandshould elect 
to sell his stock, to purchase the same, or any part 
thereof, in five equal monthly installments, begin- 
ning with the Ist of August, 1888, and ending oa 
the Ist of December, 1888, provided said Gilliland 
gave him ten days’ notice of his desire to sell the 
same, or any part thereot. 
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16. And this defendant further alleges that, on 
the 17th day of July, 1588, the said Lippincott 
caused to be organized, under the laws of the State 
of New Jersey, a corporation known as the North 
American Phonograph Company, with a capital of 
six .million six hundred thousand dollars, divided 
a into 66,000 shares of the par value of one hundred 
1. dollars each, sail company being the’ company 

é formed for the sale and exploitation of the grapho- 
i phone and phonograph. On the 17th day of July, 

. 188s, said Gilliland assigned to Jesse H. Lippin- 
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cott, pursuant to his agreement with the said Lip- 
| pincott of June 28th, 1888, his entire right and in- 
| terest in his contract, and on said day was given by 
| 


=e 
mw 


the said Lippincott 3,547 shares of the capital stock 
of said company. That this defendant then, and 
not till then, learned what the capital of such com- 
pany had been fixed at. That 3,847 shares of said 
stock were so issued to said Gilliland by the said Lip- 
pincott pursuant to his agreement to issue stock to 
said Gilliland in case it was sold by him to the orig- 
inal promoters of the company at less than par,at the 
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price paid by said promoters, because,as the said Lip- a 
pincott explained, he had decided to sell such stock a 
to such original promoters at sixty-five dollars per Pret 
share. “ 
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17. That immediately upon the delivery of the ™™ 


said stock said Gilliland transferred in blank 

and delivered certificates representing 20% or one- | 

fifth thereof to this defendant in compensation of ’ 

his services to said Gilliland in various matters 

connected with said agency contract. 
i 
t 


18. That from the 17th day of July, 1888, to the 
Ist day of August, 1888, said 3,847 shares of stock 
~ 4h remained in the name of said Gilliland, certifi- 
3 cates representing 3,077 shares being in his posses- 
- sion, and certificates representing 770 shares in the , 
possession of this defendant, and he and the said 
Gilliland were in negotiation for the sale of said 86 
; stock to others than the said Lippincott. 
= Do : On the Ist day of August, 1888, said Gilliland ) 
a being about to go to Europe, elected to sell one 
fifth of his said stock to the said Lippincott, and 
did sell one fifth thereof to him, and was paid fifty 
| thousand dollars therefor, of which fifty thousand 
eh. dollars fifteen thousand was paid to this de- 
a fendant, said Gilliland. having allowed him to 
ye? contribute to such sale stock to that value. While 
said Gilliland was in Europe he elected to seil another 
=“ fifth of said stock to Lippincott, and was paid by 
a ie him on September 7th, 1858, twenty-five thousand 
~ ee f dollars, and on October 6th, 188s, twenty-five thou- 
Rt ¥ sand dollars, to which sale this defendant con- 
tributed stock to the extent of five thousand dollars, 
and on the 5th day of October, 188s, said Gilliland 
made a further agreement with the said Lippincott, 
as). Cem by which he delivered to him the remaining three 
~ ee fifths of said stock, receiving in payment thereof 
ae three several notes of the said Lippincott for fifty | 
ae es thousand dollars each; the first of which was pay- é 
a able November 15th, 1888, the second December ' 
15th, 1SS8, and the third January 15th, 1889; and e 
was given by the said Lippincott as collateral se- 
curity for said notes, stock of the said company, 
the said Gilliland in such agreement reserving the 
right to accept in payment of the notes said stock 


of 








Tes 


$2 


v4 


28 


at the value of sixty-five dollars per share. That 
these notes were not met by the said Lippincott 
when due,“but were extended from time to time, 
and the whole amount of said notes was not 
finally paid until the 28th day of March, 18:9. 

And this defendant further says that he was 
absent in Europe from the 4th day of August, 
1888, to the lith day of November, 1888, and 
during said time the stock of the said company 
was easily salable iu the city of New York at par, 
and that at no time while defendant or said Gilll- 
land was a stockholder of said company would he 
have had any.difficulty in selling the stock to others 
than the said Lippincott, at prices as high as, if 
not higher, than were paid by him, and that the 
said Lippincott, both in his agreement to purchase 
said stock, and in his actual purchase thereof, was 
controlled not by any desire to benefit defendant 
or said Gilliland, but, on the contrary, because he 
was desirous of preventing so large a block of 
stock, or any stock, being placed upon the market, 
which might interfere with sales made by him, 
or the financial management of the enterprise, 
and that the said Lippincott has not only sold 
stock of said company at prices higher than the 
prices paid by him to said Gilliland for said stock, 
but, as defendant is informed and believes, has him- 
self bought in open market stock of others at sixty- 
five dollars per share and over. 


19. As a further separate and distinct defence 
this defendant alleges that, prior to the performance 
by the said Edison of his executory contract with 
the said Lippincott of June 25th, 1888S, a copy of 
which is annexed to the bill, the said Edison knew 
of, and was entirely familiar with, allthe dealings 
and transactions had between the said Lippincott 
and the said Gilliland and this defendant in regard 
to the sale of said contract and future inventions 
of said Gilliland, and of his receiving stuck, 
aud of the contract for the sale of the same 
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to the said Lippincott, and that the said Edison, 
with such knowledge, and with full knowledge of 
any ‘rights he might have or claim { 7¢ in the 
premises by reason of the transactio iese de- 
fendants, and with full knowledge of the nghts and 
claiins of defendants, and each -of them, elected to 
perform and carry out, and did pefform and carry 
out, his said executory contract with the said Lip- 
pincott; and this defendant charges that thereby 
the said Edison ratified and confirmed his agree- 
ment with the said Lippincott, and waived and re- 
linguished any claim or claims he might have or 
claim to have against these defendants, or either of 
them. 






Wherefore, and for the causes aforesaid, this de- 
fendant wholly denies the equity of the complain- 
ant’s bill of complaint herein, and all and all man- 
ner of wrongful and unlawful acts wherewith in 
said bill of complaint he is charged, and further 
denies the right of the complainant to the relief, 
and each and every part thereof, proved against 
the defendant in said bill of complaint, and sub- 
mits that he should not be compelled to make any 
further or fuller answer than that herein contained. 

Without adnitting that any other matter, cause 
or thing in the said bill of complaint contained, 
material or necessary for this defendant to make 
answer unto, and not herein and hereby well and 
sufficiently answered, confessed, traversed, avoided 
or denied, 1s true to the knowledge.or belief of this 
defendant; all of which matters and things this 
defendant is willing and ready to aver, maintain 
and prove, as this Honorable Court shall direct, and 
this defendant prays the same benefits from this 
his answer as if he had specially demurred to said 
bill of complaint where a demurrer would have 
been proper, and pleaded to said bill where a plea 
would have been proper, and humbly prays to be 
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‘88> hence dismissed with his 


| reasonable costs and 
‘Wie FATE charges in this | half most wponetully sustained. 
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U. S, or AMERICA, 

ss. : 


Southern District of New York, 
City and County of New Y ork, | 





JOHN c. TomLtxson, being duly sworn, deposes 
and says,d¢hat he is one of the defendants in the 
above entitled cause; that he has read the fore- 
going answer and knows the contents thereof, and 

ys that the same is true of his own knowledge, except 


hoe: as to those matters therein stated to be alleged on 
Sis ASG She? information and belief, and as to those matters he 


: , believes it to be true. 
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mo, THOMAS AsEDIBON being duly sworn,deposes and 
ce “ | says? 


* 


KO (1) I reside at Llewellyn Park,0Oranp e, New 


= 
Fo 
—-- = 
el ee 
® ‘| a 
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“¢ , Jerseye . ne yeara anized a cot tion 
Jerse About one year ago I,organized oratio 


“ called the Edism Phonograph Company,for the purpose ‘of 


| exphoOiting and introducing phonographs,with a capital of 


| ‘! | $1,200,000. ,divided into 12,000 shares of the par valve I 
re 


of $100. eache On October 28,1%87,I sdld to that Company 
| 


| eertain of my patents and inventions relating to phonographs 5 


| 


» 





w | and received in payment 11,960 shares of its capital stock, | 

; |) 
} 

fully paid. Asmall portion of that stock I have parted | 


vb | 

a cn x F 4 1 ; | 
with}but am still the owner of 10,350 shares,ana<contral 
lead | ate | 
| | 

| 

| 


ane | all the remaining shares except Mie 150 of them,ani have 


(1) 
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the negotiations mentioned below. 


7 |owned or controlled all of these 11,850 shares during 
(2) I am by profession an inventor and manu- 
| facturer. My investments in these Ocmpations are heavy, 


‘my business interests are complex,and owing to the multi- 


tude of my business cares and the calls upon my time , 


I am obliged to rely toa great degree upon others to aid 


Be 

| 
| 

| 

| 

| 

| 
mee During the past four years,Mr.Tomlinson,one of the 


| daefendants herein,and a practising lawyer of New York City, 


/has been continually employed as my gemeral leral advicer, 


i 


| has drawn or approved of all my contracts,and has tecrm 


a iF 


| 
|| F 
"ls 


i| t mcpeseie en ene TT ee ee 
wiih areonsderable-portviron’or tre tinre, supe rviséss all 


} 
a 
| legal matters appertaining to my extended business aa 
| protecting my interests. Mr.Gilliland,another of the de- 
| 


= | | . 
| fendants,has also been connected with me for several years.| 


| 
| 
| 
| 
| 
| He has aided me in all my important business nefotiations, 
| 
| 
| He has spent a large portion of his time with me at my 
labaratory,has been trusted with many of the secrets of my 


- Kad vy vv Ae 


| 
| 
} ay : | ees . as , 
business,and been treated _ friend and business ad; 


vyiser. In: the fidel ity and honesty of these two m@m I 


*have particularly confided,and have worrornty intrustia 


—— 


then,but more particularly Mr.Tomlinson,to represent me in 
ett 
business ames we wee been in the habit of so 


rr 
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their investigations and their recommendations«<without 


asf 
- . # 
thoroughly relying upon them,as to accept the reswlit of 
] 

| 
as hesitation or questions | 

iI i 
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| 

| 

(3) Early in May, 1888, the said Tomlinson | 
broached to me the subject of my mnsent being desired t 


the sale of my phonosraph inventions. He said thata 


| 
| 
| 
| 
syndicate had been formed with a large amount of capital 
| 
behind it, to buy up all ph ono graph patents for the United | 
THRE 
states and Canada, imet they wished to buy mine, and that 
ra 


their representative, one Jesse H. Lippincott, a stranger 


i 
tome, had asked him and Mre Gilliland to se ane About lt. 


" 
h 


| 
Shortly after this oonversation with Mr. Tomlinson, within | 
aday or two, the said Gillilamd also broached the sub ct 


tome, and after dismssing the matter fully with him and 


Mr. Tomlinson, and upon their urgent request, I consented 
| OG We AGE 
that they might represent me and see what corks be done. 


They accordingly unas rtook bY amutual and distinct under- 
-, auet 
standing between themselves and meé, to act as my agent to 
4 


see what tems could be obtained from the said Linpincott 


LS 


= P 


for my patents, or in other words formy stock in the said 


ee ee 


Edison Phonograph Company, the possession of which would 


arry with it control and practical owne rship of the patents 


(4) Pursuant to the above arrangement, Gilli- 
g Ad | fale iA... Ctl e Sitte " 
‘land and Tomlinson at once opened emetakiona With lire 
| 
| Lippincott. This was about the day of , 1885. 
H 


I was too much occupied to atta@d to any of thesenesotia - 


rm 


they were in the habit of reporting prorress to me, some 


| 
| 
| 
tions in person, and left the matter entirely to them. 
' times daily, and never less frequently than every two'or 

| 

| 


3 





~ Raymond R.-Wile 
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labo ratory apLlewell yn Park, where I spent all of my time, \\ 
A | 
and Tomlinson had frequent occasion to cane there to confer ‘7 


three days. Gilliland was then working with me in my 








with me not only about this but also about other matt ane 
which he was attending to as my persmal attomey and 


legal advisers Their reports about these negotiations wit 


Mre Lippincott were usually made to me by them together, 


ee ee hy a 


thoufh sometimes the matter would be dismissed by me with 

them separately. Sr I left everything to then. I had no/| 

time to give to it myself, and the truth is,that I did 
At 


mol, tare very kindly to the idea of parting with the phon- 


Oofpraph business. I had great confidence in its future 


| 
provided that I could manage it myself, and both my pride 
as an inventor and my belief in great future emoluments, 
made mc a to sell. I was too much occupied, as I | 
have said, to see Mr. Lippinw tt myself, and during all 


these nepotaitdons I did not see him wntil 
neatly aad Com teeall + 
and from first to last I saw him only times. I left! 





} 
the entire negotiations to Gilliland and Tomlinson, I tola 
them at the start that I should leave the maiter entirely | 


in their hands, and they told me in reply that they would 





act as my agent, that they would use every possible en - 


formed of everything that ocmrred, and that I mirht 


| 
| 
deavor to protect my interests, that they would keep me in 
feel as seqmire as if I were attending to the business in | 


t 


persone Indeed the relations between them and me justified 


Research Library 


‘gotiations ended by a cansumation of the sale on or about 


————S | 
| 
me in relying upon faithful service fran them, even A Rheat 
any specific understanding. Mr. Iomlinson was my per - 
sonal attorney, as I have stated, and Mr. Gilliland was 
my associatee Both were business advisers and confidential 
friendse Both had been connected with me in other business} 
transactions and I had been in the habit of trusting both 
of them, and more especially Mr. Tomlinson, to act as my 

l 
agents. It has been my custom for many years to trust | 
my associates in this way, and this custom is well known. 
It has also been my custom to compensate my associates =o 
serve me in these: ways, by slving them an interest in 
whatever I doe It is well understood annng my intimate 


il om is 


business and persoal friends, such as Gilliland and 
As regards this very canpany now in question, the said 

Edison Phonosraph Company, I distributed a portion of my 
stok, at the time the camany was formed, among my said 


linson were, that they are to be canpensated in this way. 
| 
associates. I included Tomlinson and Gilliland in this | 





distribution, having made Gilliland a present of S00 shares 


and Tomlinson 150 shares. 


(5) The negotiations for my said sale of sto& to 
Mre Lippincott, as described above, began as I have 


stated, about the day of 1885. These ne- 


a a 


a | 


the day of LS5S « During the time bet: cen 


wag 


these two dates, that is to say all the period when these 


an 
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negotiations were foing on, I had but interviews with 
Mr. Lippincott. The entire nepotiations were carried 


FF 


| eee | 
on by Mr. Tonlinson and Mr. Giliiland, sanetimes separat el y 
ut more usually together, who reported tome fran day to 
day what proprress was made. they seenmcd tomes to act 
in perfect harmony, e@ach of them always knowing what the 


felt 
At 


other was doing, and I always th n talking to one or 


EE 


listening to one, it was the same as if both were present. 





(SC) Lr At the time these negotiations ware going J 


yaa J thane taiP’y “4 
on I owned 10,350 shares of S tovken th the said Edison Phono- 


eraph Company. As — the remaining 1650 shaves, 

lL had given most of it away as presents to my confidential 
business frierids, associates and eomworkers , including 
Gilliland and Tomlinson, as I have already stated. A fw 
maunber of shares had been sold, including the forty shares 
left in the treasury of the company. As scon as J say 
fran the reports of Gilliland and Tomlinson that the ne - 
rotiations for the sale of the stock were likely to succeed , 


I senéd word to the halders of these outstanding 1650 SHaLC § 





asking then to sendme in their stock, and to leave it in 
my hands, with power to sell it jointly with my owmm, if I 


thought best, at such price as could be had. This outstand— 


ins stock was then held by about thirteen different people. 


I sent world to all of then, that these negotiations were 


moins on, that they would probably succeed, that arrmige aed 


Ph aT 
and Tomlinson were conductine them as my agent, e. the 
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price to be obtained would probably be at least $500,000, 
and that I advised them to let me have their stok to deal | 


mi 


They 


With in just the same way as I dealth.with my own. 
al] responded favorably, with the single exception. of one 
stockhol der, a Mrse Mary Hemenway, who neither assented nor | 


dissenta, but ocaipied a neutral and silent positione 
Vice. 

Among thosewno gave me their sto& in this way Ve Tend a 

son and Gilliland, and in the @Course of our almost daily . | 


talks as they reported preghere to me, WA disaissed the best 
| 


way forme to deliver this stow to Mr. Lippincott TT 


imperilling our title to it im case of any possible failure. 
on his part to keep hig engazsencnis. In this rerard, as | 
well as in all other mathe | relating to this transact ion 
the managenent of all details, no less than the carrylns 


on of the negotiations, were left to my said agents, Tom - 


linson and Gill iland’ 


(7) On or about the ay of . the 
said Gilliland and Tomlinsm told me that Mr,» Lippincott 
had made a cash offer for our stock, to wit: (500,000. 
They said it was the very highest price that could be ob - 
tained, and they urged me very strongly to accept it. But! 
I did not accept it at once. While I had entire confi- 


denee in their fidelity and judgnent, and while I believed 


that in obtaining this price they had possibly done their 





utmosy, I neverthéless felt that inasmich as the sale of 
all this stock meant substmtially the sale of all of my 
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invent ions and i Semen relating to phonopraphs the ‘pried | 
ww wy Ju kameuty | 
was inadequat 0 I felt that the patents were worth more | 





mone y. In this enmergamey I consulted certain others of | 
we associates, including sone of those to whom I had pre - | 
sented sane of the shares of stock as mentioned above, | 

| 
and expressed to them my feeling that this price was too | 

| 
small. But Tomlinson and Gilliland kept at me all the | 


time, urging me to sell at this Pigure. 


(8) I will break off here for a moment and 
so back a little in time, in order to speak of a certain 
conteact { made October 28, 1887, between the said Gill ilandg 
and the Edison Phonograph Company, for it now becomes an 
important feature in the history of this case. When @ 

[ 
formed the said Phonograph Compary in the Autumn of 1887, | 
and assimned my patents to it, Mr. Gilliland, who was then 
working with me in my labratory and was my intimate friend 
and business associate, smght to be made the general agent 
of the company for the sale of.phonographs. He thousht he 
saw the prospect of ultimately making a good business out | 
of it, and inasmeh as it would cost him nothing to seqre 
‘tne arene y and make an attempt to perform its duties, he waS 
was very anxious to be made such general agent. I was then 


substantially the sole owner of all the sto& of the com 


pany, and could of course control the makire hy the company 





of any proper and lefal contracts / for ageney or otherwise 


Whieh I saw fit. Gilliland importured me repeatedly to 
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preeure for him this arency. Me urged upon me his per - 
OA 
oI - ‘ 1 ; LJ nd bf r] 3 : * - 
sonal qualifications for the po Si tlong exis the advm = 
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tage and sa tisfactdon ] which it would be to me to have for 
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a permanent meneral arent aman like himself, whom I knew | 
and had confidence in, — me that he would not 
only be puided so far as he could possibly do so, by my | 
ideas and plans for developing the phonosraph business, 

| 


but would in case he did five me satisfaction as such ai 


at any time resign it upon my request, so that I cold sce- | 
| 


| 
a 
' 


cure the appointment of a pettes mane twas at that time 
President of the Company, and it was my intq@mtion to per - 
manently retain a controlling interest in the stock of the 
sisiied | so that I cold always dictate its business pol- 
icy. Having myself invented the phonograph, and having 
for many years siven much thought to the subject of intro =| 
ducing it to the public and exploiting the sales of pho - 

nogsraphs upon a large sale, I felt that the selection of 


@ meneral arent was an important and delicate matter. HUN s 


— 


I finally decided to appoint Mr. Gilliland Iwas acwated 
principally by the fact that he was my personal friend, 
that I Pelt he would do what I told him to, and that if 

he did not give me satisfaction I could persuade him to 
give his place to a successor. Thus the contract tobe 
made with him was largely in the nature of a personal one. 
While it is true that I was an officer of the corporation, 


and he its agent, still it was also true that I owned and 
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meant to continue to a bulk of the stock in that cor- 
U3 


poration, and myself %*§ look after the development of its 
| 





businéss, two facts whim I meant to make known so publicl 


OAL 

; ‘wt * = = - # 

that ewer person intending to invest in its stock would | 
4 


necessarily buy subject to these conditions. This agency 
= ‘a ~ Par é ) 
OL Cacy Ae wt 
contract was made withMr. Gilliland, Wit bears date Octo- | 
per 28, 1887, and a copy of at is hereto amexed marked | 
| 


Exhibit A- 


(9) When Gilliland md Tomlinson tia me thot 





Mr. Lippincott would pay $500,000 for the said stock I 


io | 
¢g 


had for sale, I asked them what was to be done with the hax 
Gilliland agency contract, aforesaeieds I told than tmitI 

thought that while Mr. Gilliland whom I had made general | 
azent on account of his personal relations to me, mught 
satisfy me as agent, no doubt, Mr. Lippincott would want 
aman of his own moice for that position. I asked them | 
what Mr. Lippincott would say about this. Both Gilliland | | 

thew 


and Tomlinson told me, not only onc but on several occa- 


sions, that the qestions of the existence of the saig 





Gilliland agency contrac tf had been gone over between them! 
and Mr. Lippincott, and that the latter had decided to pur 
chas@ an assigmnent of this mntract from Gilliland - 
I did not at the time give any thought to the point wheth- 
er the contract was in fact assignable. L knev it was in 
tne nature of a personal contract between the cnpany and | 
Mre Gilliland, but the question of its transferability 


10 
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was not discussed by me. I asked Gilliland and Tomlinson 


what the. said Lippineott was to pay Gilliland for his on - 





tract. The first time I asked this question, I well re - | 
member. it was at my labratory at Llewellyn Park. Gill- | 


iland and Tomlinson were hoth present. In reply to the 





que stion, Gilliland remarked, Tomlinsom being present, that 
f 
Lipp ine ott ep ehe ae sive him much, only some stokk in his 
a 
soli ie wefttthe? its 
big siiekat, Ue ed, "How much stok ?" Gilliland replie 


"Only $250,000 of it." I said, "How much is the total 







Bod r. * ef * — /, 
capital of the big canpany?" "Six or seven million doll ars, 
said Gilliland. I then asked him and Tomlinson how much | 
that would be worth in moncy, and their reply was that it 


would be worth only about %50,000,or possibly #75 ,000,f if 


7 : 
the canpany proved a success. Sub sequent? to this eo = 


versation, and still prior to the time when I finally made 
up my mind to ace pt Mr. Lippincott's offer of $500,000 
for my stock, I talked this question over several times 
with Gilliland and nd as to how mich Lippincott 
was to pay them for the said Gilliland agj@mey contzact. 
They always statei in reply, both of then, that it was a 
trifling matter, only a block of stoke which might have 
value and which might not, and that it would not in any 


event pay them mo re than about 650,000, or possibly $75 ,000 
beote fr fle. Joke «Z] ates 


aa | iif either Gilliland or Tomlinson told 


Ea@ison at this time anything about Gilliland dividing with 





Tomlinson, let me know the facts, and I will insert it | 
| 
| 


al 
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(11) (At this time, before Edison finally 


‘ = — = : 


told Gillilam and Tomlinson that he wold acept Lippin- 
cotti's offer, did Edison rewrt to any of his associates 


the fact that Gilliland was to sell his contract, and how 


SEE 


much he was to get for it? If so, I will put it in here). 





————S > 


(12) I will now retur to what I did after 
the said Gilliland and Tomlinson told me that Lippincott 
would pay me £500,000 for this stock. I hesitated, as I 
have said, to ace pt it. But Tomlinson and Gilliland “aaill 
tome accepte They said it was a pig price price, that it 
was all they could possibly get, that it would not only 
Ai once sive me a handsane sum of money in cash but yeaa | 
also give some ready cash to my frieds and associates, 
including thanselves, among whom I had distributed a por - 


. O; ¢ Cortetee. [hey ape: 
tion of my stod&, as I have stated, aati would ambinie 





pate pro rata in the priceeds of the sale. Gilliland ar 
Tomlinson also urmed on me as another reason why I should | 
consent, that the sale of the Gilliland agency contract 
would be a part of the transcation, and that the price 

to be realized fran that sale, to wit, the said $250,000 
in the stock of Lippincott's big company, would be a good | 
thins for then. = eee ed at repeated interviers, 
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while I was cosidering Lippincott's offer to me, that a L 
/ 


i 





wr 
while this block of stock had an sendy Seda value, and, they 


could not toll how much money could be sot for it, still 
they felt it was worth in the neighborhood of 350,000, and} 
that this amount could doubtless be obtained for the stock 


without a long delay, and that possibly if Lippincott’s 


| 
company were a sreat success when launched, as much as 
$75,000 might be obtained. They urged this on men very 
strongly. They said, both of then, sometimes together, 
| 
and saqnetimes separately, th 18% Lippincott would not buy | 
| 


my stock wnless he could buy the agency contract. they, 


<wrl elsjher of then never mentioned or referred in any 





way whatever directly or indirectly to the fact, propabil-_ 
ity or possibility / of any other payment being made for 
the Gillil and contract, than the said block of stock, 
ote 
x ao price béing obtainable therefore than what they had 
told me, to wit, the chance of a future sale of the said 
stok , which might realize $50,000, but wold not under 
any event, so far as they coulda ined | or dare hope, 


realize more than $75,000. 


a 


(13) I falt that Gilliland and Tomlinsom were 


not entitled to the proceeds of the sale of the Gilliland ( tt 
feeGortned ott agin’ yf doe red voor 


contract. Gilliland had nev ee done anything, what ns is 


under his contract, there had becn no occasion for hin 


| made and none sold, and he had camed no right so far as 


to spend any time on its duties, no phonogpraphs had been 
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personal service foes, to realize for his own poc et, 


or for himself and Tomlinson, any such price for his con- 


tract as #50 ,000. I folt unde@ the cireumstane s, that | 
whatever price might be realized for the sale of the sen 
ecotract should be treated as an additional amount for the | 
sale of the sto« , and that it should all go into one 

pool to be divided among all ©nceerned just the same as if 

the entire payment werebfor the stok and the agency con - 


WRAY 


tract wap thrown in for nothing. That is the way I felt, 


+ 
Lit 
4 
i 


and I felt it strongly. I expressed this fecling to | 
Gilliland and Tomlinson. They replied that the amount 


was only equal to a small perce: ntage of what I was to fet 


| 


Nevertheless I still hesitated. Not only did the price foy 


my stoc: scem inadequate, but I also couldnot bring my 


for the stock, and that as a favor to them I ourht to ide 9 


mind to approve of this swm of $50,000 goings into the 


pockets of Gillilmd and Tomlinson. However, after sane 


delay and after @ most urgent and reiterated solicitations, 





on the part of Tomlinson and Gilliland, I at last © nsented. 


I told Gilliland and Tomlinson just how I felt, but told 


them the trade might fo on, They expressed sreat delight 


at my consenting. As nearly as I can rememer, the date 
when I finally notified then that I wold accept the offer 


was June 1888. 


i 


(14) The next thing to be dme was the pre - 


paration of the contracts of sale. Mr. Tomlinson being 


1 
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| was exce uted on the day of June, 1858, by both Mr. Lip- 


| pincott and myself. For certain reasons however, + 


| tract with the Edison Phonorraph Company. The considera- 


| tion red ted in that apsrcement was the purchase price which 


SES oS 


|Ae O. Pate, at my labratory at Llewellyn Park, on the san 


my personal attorney, prepared then. The contract between 


Lippincott and myself for the sale of the stok whidg I 


owned and controlled in the Edison Phonograph Company, 


= 


nis 


ee ee 


emtract when shown by Mre Lippincott to certain of his bus 
iness associates, as he stated tome, was not quite satis - 
factory, and it became necessary to prepare an amended con- 
tracte But no change was made in the purchase price. 


The amended comtract, which was also prepared by Tomlinsm 


in my behalf, was executed, June 28, 1888. It entirely 


EE ————————— — ee a ee 


took the place of the old contract and is the agreement 
which is now in force betwem the said Lippincott and my- 
self. A copy of it is hereto amexed markcd Exhibit B. 


Simultaneously with the preparation mdexecution of this 





final contract betwecn Lippincott and mysclif, another agrec 


| 
ment was made betwecn him and Gilliland, whereby Gilliland | 


| agreed to assignhim his aforesaid peneral agency con- 


Gilliland and Tomlinson had mentioned tome as I have 


stated, to wit, °%,500 shares of stock of the par value of 


£4 32 
S100 each, in Lippincott's proposed big, company, to wit, 
ay cits Zs 
fli . 
The American Phonograph Company. This Gilliland asrec- 
Ke 


mont was pe@epared by my private secretary, ki-s-nanvei's- 


/ ie a 


| 
| 
| 
| 
| 
| 
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occasion when the aforesaid emtract of June 28, 1888, was 

executed between Lippincott andmyself, and was exccuted 

then and there by Eippincott and Gilliland. A copy of 

that contract is hereto armmexed marked Exhibit C. 

This contract was prepared under the direction of Mr. ZO 
CLE Cue pey 


sai ter —" dictated 1lts cont@mts, and er his 


presened,itnass valy “to ian 


(15) Foeom all that I have stated above, it 


will be seen just how I considered the matter stood. 
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On June 28, 1858, when these Mm ntracts were executed. 

I was to get $500,000 in money formy stock, and I believed 
Gilliland was to met $250,000 in stod for the assignment | 
of his arency contract, the actual value of that stock bee | 
ing wmeertain, but probably not more than $50,000. I 
had no knowledre, intimation or ever suspicion that such 


Was not the casee Gillilmd and Tomlinsbn had acted by 
| 


i mmtual agreement between them and myself, as my agent, 


I believed that they told me the whole truth about all the 
negotiations, and «@oncealed nothing fran me, I had entire 
confidence that they were faithfully serving me as my agenis 


no less than as my friends, and I did not have the remt- 


‘Lippincott for the sale of the said Gilliland contract, 


| 
est idea that they had made any other arransanent with Mr. 
| 
| 


different from what I have said they toldme. Nevertheless 


'I was deceived. They had made another and a better arrange- 


| 


™ 
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| ment. They conspired to keep it a secret fran me, and 
purposely misled me. They procured my assent to sell my | 
stock, by falsehood. Had I known then what I know now, | 


Wwe VW" | 

I would not have sold it. 5, EE them with Sree ae | 
| 

“ 

| 





hen” 


With fraudulent SAGA UROTE, and With consplracy 


iY 


| 
! Ny facts for this charre I will set forth below. 
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(16) I heve stated that it was on or about 


| the day of 1888, when the sid Tomlinsm and 
Gilliland brought me Mr. Lippincott's offer of %500,000 


formy stock, that I held this offer under consideration 


for about ays, and that I finally decided to ace pt 
it / on or about the day of I have also said 


| that while I was considering this offer, Gilliland and 
Tomlinson told mé on repéatedoccassions that Lippincott 
would also buy the said Gilliland agency © ntract, and 


that the purchase price was $250,000 in the stok of tk 


= ee a 
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proposed company, worth perhaps $50,000, and under no | 
event likely to realize more than $75,000. I have staicd 
at length under what circumstances and how rqeatedly | 
Gilliland and Tomlinson made this statanmt tome, that lI 
believed it to be tre, and that I reached the decision tol 
sell my stock, wmle under the belief that it was time. 
But I am now informed and believe that at the very time 


4 


times when Gilliland and Tomlinson, both toeether and 
separately, were telling me that the price ti I have | 


just stated was the actual price which Lippincott was to 


Li 
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| 
pay Gilliland, there was an afreement then actually in 


| existence between Lippincott and Gilliland, whi ch Tomlinson 


not only had knowledge of but was also to participate in, 
| 


| 
whereby amther and a far rreater price was to be paid. 


Vy 
i 


Instead of getting $250,000 in stock, Gilliland was to 
fet a much larger amount, and instead of taking his chances 
on selling this stock and not realizing more than $50,000 | 
or so/ for it, he was actually to reccive in cash $250 ,000 | 
for this very stock. Not onJy had ths agrecanent been 
made at this time between Lippincott on the one side, and 
Gilliland on the other, with Tomlinson's knowledge and 
approval, and not only had it been made when the first 
contract which Tomlinson prepared for me to sign j With 
Lippince ote Was prepared and executed, to wit, on the 

fh. uk “ener” 
Qqay of June, 19888, and not only was 5 es se‘ arn misleading 


emtract between Gilliland and Lippincott made in my pres- 


ence, as I have already stated, on June 28, 1888. (ox. B), | 
I P' | 
| whereby I was [ee to believe that Gilliland was to rece iva 





only $250,000 in stock, and not only were these things con 

eealed fran me by Gilliland and Tomlinson at these times, 

but in addition to all that, Tomlinson and Gilliland had | | 
An vy Ot tp fiat: fuer teeter | 
[ reque sted Lippine t to aid then in keeping the secret | 
7 of the real price of this sale from my knowledge, and le 
had promised to do so. The fact that all this-was done, 
@ derived from information recently given me by Mr. Lip - 
pinc ott. Voluntarily he recently told me the truth, 
| 


| 
| tr 
; Researc 
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to wit, that at the time my sale of stock was made and 


the agreements sisned, a secret agrecment had been prev- 





lously made between him on the one hand, and Tomlinson and | 


| at least $250, 000 in money for the Gil iil and BE Shey con = 


| Gilliland on the other, whereby they were to get fran him | 
| 





tia nd hee <a © he ra 4 * ~~ 

ae Ve 9 (eek. a. ALA (ime 

tract. tI am informed apa will make an a friaavit. of this, 
| v4 
| to be used in this case, and I now refer to that affidavit 


sa 
| al 


| to verify my statement. I am further informed that copy 


= ————S = 


| sailed together for Europe on or about the day of 


ft 


| of the secret agreement between him and Mr. Gilliland, 


dated June 28, 1888, wherein he agreed to pay Gilliland 


and that he will also set Porth in detail how ruch stock 
¥ et Huw Keet tect aad 
and money he has already paid Gilliland pursuant to the | 
* | 


terms of that agreenent, and how much still renfins urpaid. 


at least $250,000, will be annexed to his affidavit, 


(17) The said Gilliland and Tomlinsm 


a 


Aupust, 1888 I knew of thelr proposed trip, and it had 


my approval. I did not then know of the wy they had 


=e. 
—E— 


treated me in these negotiations, for it was not until my 

interview with Mri. Lippincott on September , that I had | 
i 
| 


any reason to doubt their personal loyalty, and their 





faithfulness as my agentse few days before they sailed, 


Mre Tomlinson called onme and asked me to lect him have saan 


| money in view of his foing abroad@ He stated that he had 


seen the means of making a pood sale of my phonofraph 
patents, he and Gilliland having realized $500,000 for 
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not only to pay people generously when they sce me, 


1] 


| few=me before starting on tee European trip, but Mr. Gil- 
“q 


then, and that he thought I ought to do samething exima~ 
forhime He toldme that he would get little or nothing 
fran Gilliland for the services he had rendered him in 
connection with the sale of his agency eotract, and that 
Gilliland woul d only pive him a trifling interest in the 
" stock he was to pete In view of my friendly feclinss 


for Tomlinson and of the desire whieh always actuates me 


but if their demands are not unreasonabl of to pay the 
whatever they ask for, so that they may feel perfectly 


satisfied, I told him that I wold give him $7,000. My 





principal reason for doing this,was a belle? based on what 
he toldme as I have stated, that Gilliland was treating 
e 5 tei “ 


him rather méanl iad’ now leam that Tomlinson 


statement to me in this regard was false. 


(IZet me know who it was to whom Tomlinson 
stated that he was to get one-third from Gilliland and I 
will put it in here and prepare an affidavit for that 


party to swear to). 


(18) Not only did Mr. Tomlinson come to me 
TA} 


jiland came alsos. On or about. the day of Auguss 


Lhe 
shortly before he salled, ae called upon me and asked for 


certain pecuniary favors on the pround tmthe was not 


= ———— idea: esa 
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making mich out of the said phonograph deal, as he called} 


it, and that he thought I should do sonething for him. = 

i 
He repeated tome what he had always said, to wit, that all 
ne was to sot for his agency cmtract was 2 block of | 
$250 ,000 stock / which at best had only the uncertain | 
value of $50,000 or so, and urped me to do sonething for 
him. In this case, as in that of Tomlinson/ 1 carried wad 
my cutom in such matters, and did what he asked Mme« 


But I have now leamed fran Mr. Lippiyjeott that at the 


very times when these two parties were telling me how 





little they were to get, he, the said Lippincott, had aci- 


ually begun to pay thmmoney on account of the said $250,000 


bso cash payment. I am informed and believe that at that 
fo » - 
- SE, ek 


4) 
i 
‘ 
, 
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\, 
time he had paid them $50,000. This payment was made by 


\ 
himjin two checks signed by him personally, one for 


| 
| 
i 
$15,000 to the order of the said John ©. Tomlinson, and 
one for about $35,000 to the order of the said Ezra T. | 
Gilliland. The said check of Tomlinson Was indorsed by | 

| 
him, was returned in the due course of bank proceedings | 


to Mr. Lippincott and is now in his possession. The same| 





is true of Gilliland's check. Roth of those hec&ks I am 
informed and believe are now in Lippincott'’s custody. | 
Ye has allowed me to have them photographed and photograph 
copies of them are now in my possession. These checks, | 
it should be noted, are dated August 1, 1858, and the ir 
tervicws which I have just mentioned which took place be-| 


ory | 
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tween Mr. Gilliland and mysel - an om Tomlin son and 


myself, were about days subsequent thereto. 
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STATEMENT OF | 


M¢YJess@: H. Lippincott, Septendber 2ist, 1855, at the | 


Gilse y House, New York. “y | 


In the latter part of April or first part of 


\ 

| rs Bit al | . | 
May, I approached Mr. Gilliland for the purpose oi; purcnas-| 
| 


ing through him the Edison sto&k in Edison Phono -raph Com 


vany, I knew Mre Gilliland and knew of his cmnection as 


ae 


a superintendent or agent of the Edison Phonosraph Con 


pany. I had two or three interviews with Mr. Gilliland 


EE ee = I 


regarding a possible purchase fran Mr. Edison of his hold- 


ing of stock in the Companys At about the third interview | 


Mr. Tomlinson cane with Mr. Gilliland -- the latter intro | 


ducing him tome -- and stating Mr. Tomlinson was interest 
ed in his (Gilliland's) contract with the "“Phonorsraph" 
Company e From that time forvard until the end of June, © 
I had repeated interviews with the two gentiemen in ques- 


tion regarding the purchase of Mre Edison's stock. On 


almost every occasion both gentlemen were present and came 


at his office. I knew from the canmencanent of the ne - 
gotiations that Mr. Gilliland held a ecmtract with the 

Edison Phonormraph Company, and I stated to Mr. Gilliland 
and Mr. Tomlinson on repeated occasions that I would take 


carc of Mr. Gilliland in the event of my purchasing “r. 


F 
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: 

| : | 
| 

together. Occasionally I would see Mr. Gilliland alone | 
| 

| 

| 

| 

| 

! 

| 
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‘Edison's stock, and I meant fran the start to sive sane 
|stock to Mr. Gilliland as a ecmsideration for the satis = 


| 
factory close of the deal. The negotiations during this 


| nesotiations for the rights held by then. Nunerous yis- | 


periog of time, were not principally teken up with the 


fs 


dismission of fifures, but with ~&@: diseussion of ways an 
means of recOnciling the wishes of Mr. Edism to those of 


the Graphophone Company, in Washington with whom I was in 


its to Washington were necessitated by these variances in | 
matters of detail, chiefly regarding the marnger in whic | 


the "Phonograph" and the "Graphophone" were to be placed 


/upon the market for customers. In the latter part of 


| 
| 
I 
May, or canmencanent of June, the substantial terms of | 
A At | 

my deal with te, Edison Commamy and with Mr. Gilliland so | 
| 


far as fisures were concerned were arrived at. I pI: = 


Tht 


Edison a halfa meer Soars for dees stock in the Phon- 


d) 


| 
posed to Mr. Gilliland and to Mr. Tomlinson to sive Mr. 
| 
| 


we ; 

Conn [SD errice sssinensndoae 
ograph Company, and in burs vance e ofmy expressed intmtions 

Oe 
of doing something for Mr. Gilliland to obtain his contract 
with the Phonograph Company, I asked him how much he thought 
he ourpht to have,and he stated that he ought to have | 
one half as much as Mr. Edism was to receive. I stated 
to him that I would give him |. two hundred and fifty 
thousand dollars in stock of the commany which I proposed 
to pranote. He stated in reply that he wwld accept thet | 


amount of stock, provided I wmld also give him an agree 


ment to-buy the same fran him at nar. I arrced to this, 
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and it was understood that Mr. Gillilandand Mr. Tonlinson 
were to informme whether these terms would be acceptable. 


7 
] 


fhey stated to me that they had scen' Mr. Edison and that 


ct 


he proposition to him was acceptable. Whe reapon, we 


verbally coneluded the tens of the deal as follows:- 


That I was to pay Mr. Edism the half million 
dollars for his stoc&k in the Phonograph Company. I was to 
receive an assigrment fran Mr. Gillilmd of his contract 
with the Phonograph Company for whic I was to pay him 
two hundred and fifty thousand dollars in stock, with 
an option in him to sell the same tome at par. Later on 
in June, a contract was preparcd for execution between Mr. 
Edison and myself. It was exeamted, my agreement with Mr. 
Gilliland being allowed to remain for the time. I took 
the eontract signed by Mr. Edison to Washington and it was 


there found in sane respects to be wnsatisfactory to the 


people with whom I was there dealing. LT accord neiy 
returned to New York with a menorandum of such mddi?icatio 


as they desired, and I met Mr. Gilliland and Mr. Tomlinson 
in New York on the afternoon of the 27th of June. TI gave 
then the menoranda of modifications and requested them to 


have a new contract prepared embodying such modifications 


day following, about one o'clock, to wit: on the 28th day 


a] 


of June, Mr. Gilliland, Mre Tomlinson, Mre Edison, and 
pa 


| 
so that the same might be executed the next day. the | 


} ; 
Mre Tai private secretary of Mr. Edison, :.cane to my 


offieee A new contract betweon Mr. Edison and myself was 
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thereupon signed, a type written copy being furnished to 


| 

| 

| 
us by Mr. Tomlinson who stated that almost the entire night | 
before had been eostmed in the preparation of the ecm - | 
tract. At the same time a contract was signed by me and | 
| 

by Mr. Gilliland providing for the delivery to him of 


two hundred and fifvy thousand dollars in stoék in payment 


for the contract to be assigned by him to me. This con - 
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| tract bore date the 28th AY of June, 1888, the day of 
} fxg a= 
| execution. It was in Mr. Bes handvriting and was sign- | 


| ed by Mre Gilliland and myself and witnessed by Mr. Tomlin- | 
| sone Mr. Edison was present and probably saw the contract 
| exe cuted. After the exchange of contracts bebween Mr. 

| Edison andmyself, Mr. Tomlinson left my office and took 
with him the cmtracts execut ed between Mr. Gilliland ana 
my self. He returmed two hors later when Mr. Iidism was 


mec 


fo 


not present, and brought with hin a contract of the s 
date, Jme 28, 1888, between Mr. Gilliland and myself pro- 


viding for the purchase by me of the stock so agreed to be 


a _——— a DE 


| given by me to Mr. Gilliland. This contract last named 

| was then executed by Mre Gilliland and myself in duplicate 
and witnessed by Mr. Charles P. Bruch,-.and the first ecm = 
tract which had been executed by Mr. Gilliland and myself 


two hours before and dated the 28th day of June was there 


ar 


upon chansed by Mr. Tomlinson in its date to the 2'?%ih day 
of June, 1888. The two emtracts between Mr. Gilliland 
| and myself were then exchanzed between us and the smtle- 


men left my office, Mr. Gilliland asking me, however, to 


ys 


iI 
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say nothing about the cash to Mr. Edison beca@ise he might 


| 
| 
think that he (Gilliland) was getting too much. On the | 
| 
| 
=F * . : 1 
l7th day of July, 1888, Mr. Gilliland rave me a formal | 
| 

| 


assignment of his emqtract with the Edison Phonograph Com- 


| 
4 
| 


pany On the first day of August, 1888, Mr. Gilliland and | 


Mr. Tomlinson came to my office for the purpose of selling 
to me in pursuance to a notice served upon me one fifth | 
| 
of the stock which I had transferred to them on July 17th. i 
I gave Mr. Gilliland a certificate for 3847 shares of | 
stock instead of 2500 shares -- the apreemmt providing | 
that in the event of my selling the stock at less than par | 
the number of shares coming to him should be ina eased | 
proportionately. At Mr. Gilliland's request I drermy | 
check to the order of Mr.e Tomlinson for $15 ,000.. » And gave 
a “af =| 
it tohim, and to the order of Mr. Gilliland for ea pops ae 
dollars and gave it to him. Neither Mr. Gilliland nor 
Mire Tomlinson ever cannunicated to me the except ion by Mr. 
Edison of the offer whic I had made for his stock, wntil 
I had also agreed with then as to the amount to be siven 
to them for Mr. Gillilmda's contract. Mre Gilliland said | 
nothing to me asto the character of the contract which he 
held with the Edison Phonograph Company. Iknew of the | 
contract, but was not faniliar with its terms. Mr. Gilli- 
land had no reason to suppose from any statenent made by 
me to hin that I would not purchase his contract unless I 


also was able to purchase Mr. Edison's stock. 
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